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In the framework of increasingly multi-ethnic correctional settings, where language and 

cultural barriers faced by Foreign Nationals pose significant challenges to prison 

systems, penitentiary staff play a pivotal role to ensure human rights protection and fair 

treatment of prisoners, preventing episodes of radicalization and extremism.  

Against this framework, the European project B-COMPETENT (2019-21), co-funded by 

the Justice Programme, aims to provide penitentiary staff trainers with a set of 

multidisciplinary skills necessary to properly train prison staff, who will gain increased 

knowledge and understanding of the EU legislation and standards related to human 

rights, with a special focus on foreign inmates’ needs and rights. 

In particular, the online training is designed to provide useful insights into key aspects 

of the management of Foreign Nationals in prison: European standards in the work with 

foreign inmates, right to access to justice and other rights (communications, health), 

conditions of detained women with minor children, access to penitentiary work, 

restorative justice, to mention some of the most relevant issues addressed by the 

course. 

The main features of the online training are the following: 

  10 modules (10 h of video recorded lessons + self-study) 

 Language: English 

 Subtitles: Albanian, English, French, Greek, Italian, Montenegrin and Spanish. 

 Multiple choice test on completion of each module. 

 Free access to a wide range of training tools and resources: PPT slides (English), 

a multilingual Handbook with practical exercises and educational games, a 

multilingual animated video with case scenarios, multilingual material to help the 

communication between front-line prison staff and foreign inmates, biblio-

sitography, relevant articles/publications. 

 A statement of participation will be issued upon request (this statement does not 

carry any formal credit towards a qualification). 
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In particular, this is the handbook for the e-learning course. It is available in English, 

Spanish, Italian, Albanian, Montenegrin and Greek for a better comprehension of the 

contents of the course. 

Each module of this handbook corresponds to the each video-lesson of the e-learning 

course. At the end of each module there are practical exercises that will help 

participants to identify the main issues faced by prison staff in dealing with foreign 

inmates and will help to identify possible solutions. All exercises are designed as group 

activities and can be carried out either in person or remotely using online tools, such as 

shared whiteboards (e.g. Google Jamboard - https://jamboard.google.com/). 

The list of the proposed exercises is the following: 

1. What’s the problem? – Identifying one or two main problems faced by prison staff 

in dealing with foreigners in prisons. 

2. Causes and effects – Identifying the root causes and the effects of the problem.  

3. Problem solving – Identifying some possible solutions for the problem. 

4. Who can support us? – Identifying the stakeholders who can support our action. 

5. How do we achieve change? – Identifying an action plan. 

6. What’s the problem? (2) – Identifying one main problem faced by foreigners in 

prisons. 

7. Causes and effects (2) – Identifying the root causes and the effects of the 

problem. 

8. Problem solving (2) – Identifying some possible solutions for the problem. 

9. Who can support us? (2) – Identifying the stakeholders who can support our 

action. 

10. How do we achieve change? (2) – Identifying an action plan. 

 

https://www.bcompetent.eu/ 

 

B-COMPETENT is a project co-funded by the European Union's Justice Programme 

(2014-2020), GA 854040. The content of this publication is the sole responsibility of the 

project's implementing team and can in no way be taken to reflect the views of the 

European Commission. 

https://jamboard.google.com/
https://www.bcompetent.eu/
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MODULE 1 
 

The concepts of "immigration and 

foreign prisoners " and "international 

protection"  
 

 

 

 

Abstract 

This module aims at giving an overview on the concepts of immigration detention 

(detention in the asylum) and foreign detainee. The module also looks at international 

legal instruments protecting the rights of foreign prisoners, the conditions of exercise of 

rights and freedoms of foreign prisoners and state obligations. Furthermore, the module 

tries to give the instruments to realize the rights of prisoners regardless of the 

mechanisms that exist in each state. 

 

Background and definitions. 

The increased movement of people from one country to another has led to a growing 

number of foreigners being held in prison.  

A prison/detention place is defined as a “facility where a person is legally held as a 

punishment for a crime he/she has committed or while awaiting trial”. The deprivation 

of liberty may affect nationals and foreign nationals and this is becoming a “new” normal 

for prison contexts everywhere in most part of the world and European countries. 

The competent national authorities should give importance to the fact that immigrants 

and/or foreign prisoners should be treated in a manner that ensures, as far as 

possible, substantive equality of treatment. 

This might require the authorities to take additional steps in order to combat possible 

discrimination against these categories. Such steps are not intended to give - and 

should not be interpreted as giving - foreign prisoners more rights and freedoms than 

other prisoners.  

An explicit goal of the framework of EU legislation, systems and practices is to give to 

what is considered a common European problem a common European solution. 

Currently, police and border control cooperation, shared asylum systems and a 

The deprivation of 

liberty may affect 

nationals and 

foreign nationals 

and this is 

becoming a “new” 

normal for prison 

contexts 

everywhere in 

most part of the 

world and 

European 

countries. 
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common responsibility for returning illegal immigrants to their country of origins are 

examples of issues that are given high priority on an EU level. 

 

Immigration detention 

(Detention in the asylum)  

The difference between immigration detention centers 

and prisons is not always as clear-cut as it would be 

expected. 

Immigration detention is a non-punitive administrative 

confinement applied by the state to restrict the 

movement of an individual for the implementation of an 

immigration procedure. 

Detention in the asylum refers to the deprivation of liberty 

or confinement in a closed place that an asylum-seeker 

is not permitted to leave at will. This includes, but is not limited to, prisons or 

purpose-built detention facilities and closed reception or holding centres. Detention 

can take place in a range of locations, including at land and sea borders, “international 

zones” in airports, on islands, and on boats. Regardless of the location or name given 

to a particular place of detention, or whether it is administered by public authorities or 

private contractors, the important questions are whether an asylum-seeker is being 

deprived of his or her liberty and whether this deprivation is lawful according to 

international law. 

The EU asylum and migration acquis provides that detention could be justified for a set 

of specific grounds in a number of situations, such 

as preventing unauthorised entry into the territory 

of a Member State, preventing absconding in 

return procedures, and, under certain conditions, 

within the asylum procedure. In all cases, EU 

legislation provides that detention should be used 

as a ‘last resort’ and encourages the use of 

alternatives to detention. Alternatives to detention 

are non-custodial measures that allow different 

degrees of freedom of movement, while requiring 

compliance with specific conditions during the 

period needed to resolve migration/asylum status 

and/or while awaiting removal from the territory. 

The international human rights framework 

however also recognises the particular difficulties 

The term 'prisoner' in a wide sense, includes not only 

people who have been deprived of their liberty following a 

criminal conviction, but also people detained under 

administrative law in separate (often very prison-like) 

institutions, such as asylum seekers whose asylum 

application was rejected or irregular migrants 

incarcerated in preparation for their deportation of 

expulsion.  

A foreign person is any person who does not have 

nationality of, nor resident status in, the state in which her 

or she is. 

A ‘third country national' (TCN) is a person who is 

stranded in a country that is not his or her own. This may 

occur as a result of conflict or natural disaster, or 

deportation from another state. 

Foreign suspect is any foreign person who is alleged to have 

committed but who has not been convicted of a criminal 

offence. 

Foreign offender is any foreign person who has been 

convicted of a criminal offence. 

Foreign prisoner is a term that covers a wide range of people. 

It is used to refer to any foreign person (either a suspect or 

offender) held in prison or other facility. It applies to those who 

come from their home country and are then convicted and 

imprisoned in another country. It can apply to those who have 

had a long relationship with the country in which they are 

imprisoned and may be permanently resident but do not have 

citizenship of that country. It may apply also to those who are 

imprisoned not under criminal law but for immigration reasons.  
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of foreign prisoners and requires that measures be taken to prevent discrimination and 

to meet their particular needs.  

Under the Lisbon Treaty, immigration policies are to be governed by the principle of 

solidarity and fair sharing of responsibility, including its financial implications, between 

the Member States (Article 80 of the Treaty on the Functioning of the European Union 

TFEU). 

 

Basic principles. 

Foreign prisoners shall be treated with respect of their human rights and with due regard 

for their particular situation and individual needs. 

Respect for human rights is fundamental to the treatment of all prisoners, including 

those who are suspected or convicted for having committed a crime. 

Foreign suspects and offenders shall be entitled to be considered for the same range 

of non-custodial sanctions and measures as other suspects and offenders; they shall 

not be excluded from consideration on the grounds of their status. 

In some jurisdictions, foreigners are routinely excluded from consideration for non-

custodial sanctions and measures because of their non-national and non-resident 

status. This includes consideration for release during trials. 

Foreign suspects and offenders shall not be remanded in custody or sentenced to 

custodial sanctions on the grounds of their status, but, as for other suspects and 

offenders, only when strictly necessary and as a measure of last resort. 

According to the legal texts in the international and European context, in principle, 

custody should be used only when strictly necessary and as a last resort. See for 

example Recommendation R(92)16 on European Rules on community sanctions 

and measures; Recommendation R(92)17 concerning consistency in sentencing; 

R(99)22 concerning prison overcrowding and prison population inflation; 

Rec(2003)22 on conditional release (parole); Recommendation Rec(2006)2 

European Prison Rules; and Recommendation Rec(2006)13 on the use of remand 

in custody, the conditions in which it takes place and the provision of safeguards 

against abuse.  

Foreign offenders sentenced to imprisonment shall be entitled to full consideration for 

early release.  

In reality, foreign prisoners are often not considered for early release, or indeed, 

measures that would prepare them for and therefore enable them to successfully 

apply for such release. Careful consideration should be given to whether the 

prisoners will remain in the state in which they are detained. Irrespective of which 

country the prisoner will live in upon release, the sentence of a foreign prisoner 

should be planned with a view to their successful social reintegration. 
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Positive steps shall be taken to avoid discrimination and to address specific problems 

that foreign persons may face while subject to community sanctions or measures, in 

prison, during transfer and after release.  

This principle emphasises the need to take positive steps to avoid discrimination 

and to find solutions for the problems faced by foreigners in this respect. Such 

interventions are required at all stages of the criminal justice process, to ensure 

substantial equality of treatment for foreign suspects and offenders. In this regard, 

the Committee for the Prevention of Torture, Inhuman and Degrading Treatment 

and Punishment (CPT) has recommended that states review their legal and 

administrative provisions to ensure that foreign prisoners are not discriminated 

against by being excluded from eligibility for a range of measures, such as more 

open conditions, home leave and conditional release. 

Foreign prisoners who so require shall be given appropriate access to interpretation 

and translation facilities and the possibility to learn a language that will enable them to 

communicate more effectively.  

The inability to communicate in the language most commonly spoken in a prison 

is a severe barrier to foreign prisoners’ ability to participate in prison life. It is the 

root cause of many problems, such as isolation, lack of access to services, work 

and other activities, and an inadequate understanding of prison rules and 

regulations. Therefore, it is vital that prison authorities make every effort to facilitate 

communication and to enable offenders to overcome language barriers. This 

principle emphasises the importance of access to interpretation and translation 

facilities. Interpreters should be competent and impartial. 

The prison regime shall accommodate the special welfare needs of foreign prisoners 

and prepare them for release and social reintegration.  

This basic principle alerts authorities to the difficulties that foreign prisoners may 

face due to linguistic, cultural and religious differences and their lack of social 

support. Special welfare measures should be put in place to assist foreign 

prisoners to overcome the problems that these differences may cause and in so 

doing, to alleviate the potentially resulting isolation.  

While the social reintegration of prisoners, both unsentenced and sentenced is 

important (Rule 6 European Prison Rules), the social reintegration of foreign 

prisoners poses particular challenges. Foreign prisoners who will return to their 

home countries after release may require different forms of preparation than 

foreign offenders who will remain in the state after release. To assist their social 

reintegration in foreign countries the preparation for release should therefore be 

tailored as far as possible to enable the foreign offenders to reintegrate into society 

in the particular state they will return to upon release.  

Decisions to transfer foreign prisoners to a state with which they have links shall be 

taken with respect for human rights, in the interests of justice and with regard to the 

need to socially reintegrate such prisoners.  

There are several justice and law enforcement related reasons for transferring 

persons to serve their sentences in a state with which they have links. It may be in 

the interests of public protection to transfer an offender. For example, where an 

offender will eventually settle in the country to which he is transferred, the transfer 
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of the sentence will allow some control to be exercised after conditional release from 

prison. If this is not done and the offender is expelled after having served the full 

sentence in the sentencing state, such control cannot be exercised. 

This principle should also be applied to all forms of transfer that enable foreigners to 

serve their sentences in another state. It thus includes not only those whose 

sentences will be continued in prison in the state to which they are transferred but 

also those who may serve conditional sentences or who may be conditionally 

released in such a state in terms of the European Convention on the Supervision of 

Conditionally Sentenced or Conditionally Released Offenders (1964, CETS 051) and 

the EU Council Framework Decisions 2008/947/JHA on the application of the 

principle of mutual recognition to judgments and probation decisions with a view to 

the supervision of probation measures and alternative sanctions. 

Sufficient resources shall be allocated in order to deal effectively with the particular 

situation and specific needs of foreign prisoners.  

This applies also to foreign prisoners whose management and treatment may require 

additional funds to deal with matters such as health care, interpretation and 

translation. Rule 4 of the European Prison Rules emphasises that ‘prison conditions 

that infringe prisoners’ rights are not justified by lack of resources’.  

Appropriate training in dealing with foreign suspects and offenders shall be provided for 

the relevant authorities, agencies, professionals and associations which have regular 

contact with such persons. 

 

Rights of foreign nationals deprived of 

their liberties. 

According to EUROPRIS, there are approximately 135,000 foreign prisoners in Europe. 

This means that an increasing number of people are affected by the difficulties faced by 

foreign prisoners in terms of differences in language, lack of contacts and ties with 

families, culture, customs and religion and contact with the outside world.   

These difficulties create major challenges for prison services, as such category of 

prisoners can face discrimination, alienation and isolation. In the respect of eliminating 

such human rights violation, these prisoners should be treated in a fair and equitable 

manner.  

Foreign nationals, though a divergent group, have specific needs. There are many 

problems foreign nationals face when encountering the criminal justice system. The 

following are the most important, serious and prevalent needs that are interlinked, and 

can result in isolation, depression and confusion.  

Language – The first obstacle concerns the differences in languages which make it difficult for them 

to understand how the system works and what their rights are. Over 80% of surveys or 

thematic reports published in international, European or country level showed that the 
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foreign national prisoners referred to staff intolerance of language or cultural 

deficiencies. 

This also leads to further difficulties in the right of access to justice in understanding 

the rules and mechanisms of prison life and increases their sense of isolation. 

Communication with the courts, even in relation to court recommendations for 

deportation, is poor as is communication within and between prisons. 

Race, religion, language and residence played a significant role in foreign nationals’ 

experience of prison. Muslim prisoners and visible minorities were more likely to 

report discriminatory treatment; those who did not speak the proper country 

language, or English, or had not lived in the country, had the greatest problems. 

Family – Another problem concerns the isolation of the detainee who could be cut off from 

the family that lives far away and without a real support network.  Family links were 

particularly important for women prisoners, many serving long sentences for drug 

importation. 

Strategies – Few of the prisons inspected have effective foreign national prisoners’ strategies. 

Indeed, most prisons do not even know with any accuracy how many, or which, 

foreign nationals they hold. Establishing nationality is not always easy, and 

prisoners themselves may not know, or admit, the nationality they hold. But even 

where this is not in doubt, prisons are likely to make assumptions, sometimes 

based upon colour or ethnicity, or to fail to record properly the information they 

have. 

Diplomatic 

representatives – Contacts with diplomatic representatives are a right of foreign detainees, but they 

may not always be desirable and detainees may not be aware of this right. Being 

imprisoned in a foreign country can give rise to a number of problems for the 

detained person that cannot be resolved by the prison administration, and prison 

administrations must ensure they respect foreign prisoners’ right to receive help 

from their home country’s diplomatic representatives as set out in article 36 of the 

Vienna Convention on Consular Relations. When they are imprisoned in a country 

where they have no diplomatic representative they must be allowed to 

communicate with those diplomatic representatives that represent their home 

country.  

Legal status – Another problem is the legal status of foreign detainees, who may be expelled after 

their sentence ends or who may not be able to renew their permit while in 

detention. 

Discrimination – Discrimination is another noteworthy issue both in the case of direct discrimination 

(which can take the form of abuse or in a worse accommodation for foreigners) 

and in the case of indirect discrimination (which can result in the inability to access 

activities or alternatives to detention because foreigners do not meet the 

requirements to access it). 
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Transfer treaties. 

Prisoners may be transferred between countries that have concluded treaties to allow 

the transfer of detainees so that they can serve their sentence closer to home and 

facilitate their reentry, have access to visits from their families and their rehabilitation, 

re-socialization and reintegration can be aided by the familiarity with the local 

community and culture. A number of countries are party to transfer treaties which permit 

prisoners to serve their sentence in their home country. Where such treaties are in 

operation, prison administrations should make every effort to assist prisoners wishing 

to exercise their rights under these treaties. 

 

International 

protection. 

International standards. 

There are a number of international instruments which 

deal specifically with prisoners and conditions of 

detention. The more detailed standards which are set 

out in these principles, minimum rules or guidelines 

provide a valuable complement to the broad principles 

contained in the legal treaties.  

These include the United Nations Standard Minimum 

Rules for the Treatment of Prisoners (the Nelson 

Mandela Rules) (2015), The Body of Principles for the 

Protection of All Persons under Any Form of Detention 

or Imprisonment (1988), The Basic Principles for the 

Treatment of Prisoners (1990), the Rules for the 

Treatment of Women Prisoners and Non-Custodial 

Measures for Women Offenders (the Bangkok Rules) 

(2010) and The Standard Minimum Rules for the 

Administration of Juvenile Justice (the Beijing Rules) (1985). The Convention on the 

Transfer of Sentenced Persons is an international treaty regulating the extradition and 

social rehabilitation of imprisoned persons (concluded in Strasbourg on 21 March 1983 

and entered into force on 1 July 1985). 

There are also a number of instruments which refer specifically to staff working with 

people who have been deprived of their liberty. They include the Code of Conduct for 

Law Enforcement Officials (1979), the Principles of Medical Ethics relevant to the Role 

of Health Personnel, particularly Physicians, in the Protection of Prisoners and 

Detainees against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (1982) and the Basic Principles on the Use of Force and Firearms (1990). 

 

At the time of their arrest or detention, foreign prisoners 

have the right to be informed in a language and in 

terms they understand of: 

- the reasons for their detention and their rights 

in connection with the order, including review 

procedures; 

- their right to legal counsel, which should be free 

where it is also available to nationals in 

detention;  

- to be brought promptly before a judicial or other 

independent authority to have the detention 

decision reviewed (in addition to an initial review 

of decision to detain, there should be regular, 

periodic reviews of the necessity for continued 

detention);  

- challenging the lawfulness of detention before a 

court of law at any time (the burden of proof for 

establishing the lawfulness of the detention 

rests on the authorities). 
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Regional standards.  

These international standards are supplemented by a number of regional human rights 

instruments. In Europe, these are the Convention for the Protection of Human Rights 

and Fundamental Freedoms (1953), the European Convention for the Prevention of 

Torture and Inhuman or Degrading Treatment or Punishment (1989) and the European 

Prison Rules (1987 revised 2006), The Convention on the Transfer of Sentenced 

Persons, and the Recommendation on the European Code of Ethics for Prison Staff. 

The American Convention on Human Rights entered into force in 1978, while the African 

Charter on Human and Peoples’ Rights came into force in 1986. Regional judicial bodies 

are a useful reference point for measuring the extent to which individual states 

implement international standards. In the Americas this role is fulfilled by the 

InterAmerican Court of Human Rights, while in Europe a similar role is carried out by 

the European Court of Human Rights. 

 

International monitors. 

One of the earliest special procedures that the Commission on Human Rights created, 

is the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment 

or Punishment (SRT). It was created in 1985 with Resolution 1985/33 of the 

Commission on Human Rights. The main tasks of the SRT are: to collect information 

from the States and the civil society on issues regarding torture or allegations of torture 

cases, to carry out Country visits upon the invitation of Governments, and to report to 

the Human Rights Council and to the UN General Assembly all “activities, observations, 

conclusions and recommendations”. 

In 2002, the United Nations adopted the Optional Protocol to the Convention Against 

Torture. It entered into force in 2006 and established a system of regular visits to places 

of detention by a Sub committee appointed by the UN Committee Against Torture, 

complemented by sustained regular visits conducted by national independent 

inspection groups. 

 

Regional monitors. 

At the regional level there are many prison monitoring mechanisms. For example: 

Within the member states of the Council of Europe the observance of human rights 

standards in places of detention is monitored by the Committee for the Prevention of 

Torture and Inhuman or Degrading Treatment or Punishment, and over the years its 

reports have become increasingly significant. 

In Africa, the African Commission on Human and People’s Rights appointed a Special 

Rapporteur on Prison Conditions that began its work in 1997. 
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National Monitors. 

National Preventive Mechanisms (NPMs) are bodies established in accordance with the 

Optional Protocol to the Convention against Torture (OPCAT). According to OPCAT 

article 3, States parties should set up, designate or maintain at domestic level one or 

several visiting bodies for the prevention of torture6 and other cruel, inhuman or 

degrading treatment or punishment7 (“National Preventive Mechanisms”). 

National Preventive Mechanisms (NPMs) are independent visiting bodies established at 

domestic level, for the prevention of torture and other cruel, inhuman or degrading 

treatment or punishment, that operates its mandate by incorporating the constitutional 

requirements, the national legislation on foreigners, asylum seekers, victims of human 

trafficking, etc.  

The main objective of NPMs is to examine the treatment of persons deprived of their 

liberty, with a view to strengthening their protection against torture and other cruel, 

inhuman or degrading treatment or punishment. NPMs make recommendations to the 

relevant authorities (such as ministries, police headquarters, prison headquarters, and 

management in places of deprivation of liberty) on improving the treatment and 

condition of persons deprived of their liberty, and submit proposals and observations 

on existing or draft legislation.  

The mandate’s character is preventive; NPMs do not undertake investigations or 

adjudicate on complaints concerning torture or ill-treatment, even if they encounter 

such cases while carrying out their visiting function. The legislation establishing NPMs 

should oblige the competent authorities and other stakeholders to examine 

recommendations of the NPMs, and to enter into dialogue with them regarding their 

implementation. 
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MODULE 2 
 

International protection: European 

Court of Human Rights, Court of 

Justice of the European Union and 

United Nations Human Rights 

Committee  
 

 

Abstract 

The present module deals with the nature and the dimensions of human rights of 

prisoners as sanctioned by international instruments focusing specifically on foreign 

prisoners, associated with State obligations toward the implementation of these rights 

and the competences and role of international institutions that serve to realize the rights 

of prisoners. 

The objective of the module is to provide an overview of international legal instruments 

protecting the rights of prisoners, the conditions of exercise of rights and freedoms of 

foreign prisoners and State obligations as a legal reserve. 

 

Main instruments of protection of 

human rights of detainees. 

The treatment of prisoners has been an issue of worldwide concern. The international 

community's approach toward the treatment of prisoners has evolved into a formal 

recognition of basic prisoners' rights, by embodying them in a series of resolutions, 

several conventions and elaborate instruments setting out minimum standards and 

prohibitions applicable to prisoners and prison conditions. However, in spite of the 

development of this international body of law, prisoners remain a vulnerable population, 

and as such, an easy target for continued human rights abuses (Miller). 
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International Covenant on Civil and Political 

Rights. 

The International Covenant on Civil and Political Rights came into force on 23 March 

1976. Article 10 of the International Covenant on Civil and Political Rights provides that 

any person deprived of their liberty shall be treated with humanity and dignity. The 

article imposes a requirement of separation of prisoners in pre-trial detention from those 

already convicted of crimes, as well as a specific obligation to separate accused juvenile 

prisoners from adults and bring them before trial speedily. There is also a requirement 

that the focus of prisons should be reform and rehabilitation, not punishment. These 

provisions apply to those in prisons, hospitals (particularly psychiatric hospitals), 

detention facilities, correction facilities or any other place in which a person is deprived 

of their liberty. The article complements article 7 of the Covenant, which bans torture 

and other cruel, inhumane or degrading treatment or punishment, by guaranteeing 

those deprived of their liberty with the same conditions as those set for free persons. 

 

UN Standard Minimum Rules for the Treatment of 

Prisoners. 

The United Nations Standard Minimum Rules for the Treatment of Prisoners came into 

force in 1955. The standards set out by the UN are not legally binding but offer 

guidelines in international and municipal law with respect to any person held in any form 

of custody. They are generally regarded as being a good principle and practice for the 

management of custodial facilities. The document sets out standards for those in 

custody which covers registration, personal hygiene, clothing and bedding, food, 

exercise and sport, medical services, discipline and punishment, instruments of 

restraint, information and complaints by prisoners, contact with the outside world, 

books, religion, retentions of prisoners’ property, notification of death, illness, transfer, 

removal of prisoners, institutional personnel and inspection of facilities. It also sets out 

guidelines for prisoners under sentence which further includes treatment, classification 

and individualization, privileges, work, education and recreation, social relations and 

after-care. There are also special provisions for detainees that are mentally ill or with 

psychiatric disorders, prisoners under arrest or awaiting trial, civil prisoners and 

persons arrested or detained without any charge.  

Years later, the UN engaged in a process of revision and, on 17 December 2015, the 

UN General Assembly unanimously adopted the Revised Standard Minimum Rules for 

the Treatment of Prisoners (the Nelson Mandela Rules). The international community 

decided to carry out a revision of terminology and of eight particular areas in which the 

standard minimum rules had become most outdated. These included: Respect for 

prisoners’ inherent dignity; Medical and health services; Disciplinary measures and 

sanctions; Investigations of deaths and torture in custody; Protection of vulnerable 

groups; Access to legal representation; Complaints and independent inspection; and 

Training of staff. 
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According to rule 62 of Standard Minimum Rules, foreign nationals must have the 

opportunity to get in touch with their consular representatives. This rule recognizes their 

specific situation, which can include an inability to communicate in the common 

language of the prison, lack of information and knowledge of the legal system, and 

difficulties in contacting family members. On the other hand, this rule requires the need 

for concrete specific measures from the part of the authorities to provide 

communication and meetings with consular representatives of foreign prisoners. 

 

European Convention for the Prevention of Torture 

and Inhuman or Degrading Treatment or 

Punishment. 

The European Convention for the Prevention of Torture and Inhuman or Degrading 

Treatment or Punishment entered into force on 1 March 2002. The Convention 

establishes the European Committee for the Prevention of Torture and Inhuman or 

Degrading Treatment or Punishment (the CPT). The Committee is permitted to visit all 

places of detention, defined by the convention as "any place within its jurisdiction where 

persons are deprived of their liberty by a public authority."  

Once a State government is notified of the intention of the Committee to carry out a 

visit, it is required to allow access to the territory with the right to free travel without 

restriction, full information of the facility in question, unlimited access to the facility and 

free movement within it, the right to interview any person being held within the facility, 

communicate freely with any person whom it believes can supply relevant information 

and access to any other information which is necessary for the Committee to carry out 

its task. All information gathered is confidential. In exceptional circumstances, a State 

may make representations based on grounds of national defense, public safety, serious 

disorder in custodial facilities against a visit to a certain place or at a certain time. After 

each visit, a report is drawn up with any possible suggestions to the State in question. 

 

Convention on the Rights of Persons with 

Disabilities. 

The Convention on the Rights of Persons with Disabilities entered into force on 30 

March 2007 and has 154 State parties. The Convention’s purpose is to "promote, 

protect and ensure the full and equal enjoyment of all human rights and fundamental 

freedoms by all persons with disabilities, and to promote respect for their inherent 

dignity." Persons with disabilities are defined as those "who have long-term physical, 

mental, intellectual or sensory impairments which in interaction with various barriers 

may hinder their full and effective participation in society on an equal basis with others." 

Article 13 of the Convention relates to access to justice for persons with disability. It 

provides that in order to "ensure effective access to justice for persons with disabilities, 
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States Parties shall promote appropriate training for those working in the field of 

administration of justice, including police and prison staff."   

 

Ownership and conditions of exercise of 

rights and freedoms. 

There are a set of international institutions that serve to realize the rights of prisoners. 

The European Court of Human Rights is one of the institutions engaged with the 

protection of fundamental rights in prison. 

 

European Court of Human Rights. 

The European Court of Human Rights (ECtHR) is a regional human 

rights judicial body based in Strasbourg, France, created under the 

auspices of the Council of Europe. The Court began operating in 1959 

and has delivered more than 10,000 judgments regarding alleged 

violations of the Convention for the Protection of Human Rights and 

Fundamental Freedoms (European Convention on Human Rights - 

ECHR). In 1998, the European human rights system was reformed and 

individual victims may submit their complaints directly to the European 

Court of Human Rights. 

The Court has jurisdiction to decide complaints (“applications”) 

submitted by individuals and States concerning violations of 

the European Convention on Human Rights, which principally concerns civil and 

political rights. It cannot take up a case on its own initiative. Notably, the person, group 

or non-governmental organization submitting the complaint (“the applicant”) does not 

have to be a citizen of a State party. However, complaints submitted to the Court must  

How should a violation of the Convention be pleaded? 

Violations of the European Convention on Human Rights must be pleaded throughout the proceedings 

before the national court, so that a potential application to the European Court of Human Rights can be 

prepared from the outset of the proceedings. A case should always be appealed to a State’s highest 

court before an application is made to the European Court of Human Rights to avoid the risk that the 

Court may otherwise declare the application inadmissible because of a failure to exhaust domestic 

remedies, as required by Article 35(1) of the Convention. Any violation of the Convention must be 

substantively pleaded. It is highly advisable to plead breaches of specific Articles of the Convention, 

rather than a general or abstract violation of legal principles. Alleged violations should be pleaded 

precisely, identifying the infringement of one or more specific fundamental rights protected by Article(s) 

of the Convention or of one of its Protocols. Very specific extracts of previous Court judgments should 

be cited, and their relevance explained (including judgment citation and paragraph references). 

The official languages of the Court are  

English and French. All communications 

with and oral and written submissions by 

applicants or their representatives in 

respect of a hearing, or after notice of an 

application has been given to a 

Contracting Party, shall be in one of the 

Court’s official languages, unless the 

President of the Chamber grants leave 

for the continued use of the official 

language of a Contracting Party.  

http://www.echr.coe.int/
http://www.echr.coe.int/
https://www.coe.int/en/web/portal
http://www.echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer
http://www.echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer
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concern violations of the Convention allegedly committed by a State party to the 

Convention and that directly and significantly affected the applicant. 

 

Court of Justice of the European Union. 

The Court of Justice of the European Union is the judicial institution of the European 

Union and of the European Atomic Energy Community (Euratom). It is made of two 

courts: the Court of Justice and the General Court. Their primary task is to examine the 

legality of EU measures and ensure the uniform interpretation and application of EU law. 

Through its case-law, the Court of Justice has identified an obligation on administrations 

and national courts to apply EU law in full within their sphere of competence and to 

protect the rights conferred on citizens by that law (direct application of EU law), and to 

disapply any conflicting national provision, whether prior or subsequent to the EU 

provision (primacy of EU law over national law). Some of the judgments given by this 

Court deal with areas such as fundamental rights. By holding that respect for 

fundamental rights as an integral part of the general principles of the law it safeguards, 

the Court has made a considerable contribution to improving the standards of 

protection of those rights. Following the entry into force of the Treaty of Lisbon, the 

Court became able to apply and interpret the Charter of Fundamental Rights of the 

European Union of 7 December 2000, which is recognised under the Treaty of Lisbon 

as having the same legal value as the Treaties. 

 

UN Human Rights Committee. 

UN Human Rights Committee is the supervisory body of independent experts that 

monitors the implementation of the International Covenant on Civil and Political 

Rights by its State parties. The Human Rights Committee is competent to receive and 

consider communications from individuals who claim to be victims of violations of their 

rights under the Covenant.  

All States parties are obliged to submit regular reports to the Committee on how the 

rights are being implemented. States must report initially one year after acceding to the 

Covenant and then whenever the Committee requests (usually every four years). The 

Committee examines each report and addresses its concerns and recommendations to 

the State party in the form of "concluding observations”. 
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Whom belongs the right to present an application to the European 

Court of Human Rights?  

Persons, non-governmental organizations or groups of individuals may initially 

present applications under Article 34 of the Convention themselves or through a 

representative. 

http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=005&CM=8&DF=&CL=ENG
https://www.ohchr.org/EN/HRBodies/CCPR/Pages/Membership.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
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In addition to the reporting procedure, article 41 of the Covenant provides for the 

Committee to consider inter-state complaints. Furthermore, the First Optional 

Protocol to the Covenant gives the Committee competence to examine individual 

complaints with regard to alleged violations of the Covenant by States parties to the 

Protocol. 

 

State obligations regarding 

international regulations. 

In a number of Member States, an increasing number of prisoners are non-nationals, 

often with families resident in other countries. Prison authorities should be aware of the 

special difficulties which these prisoners are likely to have in maintaining contact with 

their families and should make every effort to minimize these problems. This might 

include flexibility in the times when prisoners are permitted to make telephone calls. 

Prisoners should also be able to make contact with lawyers and/or legal advisers when 

necessary.  

 

European Prison Rules. 

The European Prison Rules make direct reference to this regarding State obligations. 

According to Rule 38 (1), prisoners who are foreign nationals shall be allowed 

reasonable facilities to communicate with the diplomatic and consular representatives 

of the State to which they belong. On the other side, paragraph 2 of this article, has 

sanctioned that prisoners who are nationals of States without diplomatic or consular 

representation in the country and refugees or stateless persons shall be allowed similar 

facilities to communicate with the diplomatic representative of the State which takes 

charge of their interests or any national or international authority whose task it is to 

protect such persons. 

The revised European Prison Rules adopted by the Committee of Ministers to member 

States of the Council of Europe put more emphasis on positive measures to meet 

distinctive need for foreigners regarding the support, family contacts and early release. 

According to rule 37 of the revised European Prison Rules, special attention shall be 

paid to the maintenance and development of the relationships of prisoners who are 

foreign nationals with the outside world, including regular contacts with family and 

friends, probation and community agencies and volunteers, and, subject to the 

prisoners’ consent, diplomatic or consular representatives. It is foreseen that prisoners, 

who are foreign nationals, shall be informed, without delay and in a language they 

understand of their right to request contact and be allowed reasonable facilities to 

communicate with the diplomatic or consular representative of their State. While 

prisoners who are nationals of States without diplomatic or consular representation in 

the country, as well as refugees or stateless persons, shall be allowed similar facilities 
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24 

to communicate with the diplomatic representative of the State which takes charge of 

their interests or the national or international authority whose task it is to serve the 

interests of such persons. 

The rules contain the key legal standards and principles related to prison management, 

staff and treatment of detainees and are a global reference by guiding the 47 Council 

of Europe member states in their legislation, policies and practices. 

 

Vienna Convention on Consular Relations.  

In this regard the most important binding treaty is the Vienna Convention on Consular 

Relations. According to article 36 of this Convention it is guaranteed the communication 

of nationals with the sending state with the authorities, consular officials, as well as with 

the legal representation.  

Article 36 of this Convention contains the following provisions: 1. With a view to 

facilitating the exercise of consular functions relating to nationals of the sending State: 

(a) consular officers shall be free to communicate with nationals of the sending State 

and to have access to them. Nationals of the sending State shall have the same freedom 

with respect to communication with and access to consular officers of the sending 

State; (b) if he so requests, the competent authorities of the receiving State shall, 

without delay, inform the consular post of the sending State if, within its consular district, 

a national of that State is arrested or committed to prison or to custody pending trial or 

is detained in any other manner. Any communication addressed to the consular post by 

the person arrested, in prison, custody or detention shall be forwarded by the said 

authorities without delay. The said authorities shall inform the person concerned without 

delay of his rights under this subparagraph; (c) consular officers shall have the right to 

visit a national of the sending State who is in prison, custody or detention, to converse 

and correspond with him and to arrange for his legal representation. They shall also 

have the right to visit any national of the sending State who is in prison, custody or 

detention in their district in pursuance of a judgment. Nevertheless, consular officers 

shall refrain from taking action on behalf of a national who is in prison, custody or 

detention if he expressly opposes such action. 

The State has certain obligations in respect to Special Categories of Prisoners. One of 

the obligations is to treat all persons without discrimination. All persons are equal before 

the law and are entitled, without discrimination, to equal protection of the law. Everyone 

has the right to freedom of thought, conscience and religion and persons belonging to 

ethnic, religious or linguistic minorities have the right to their own culture, religion and 

language. A prisoner who does not adequately understand or speak the language used 

by the authorities is entitled to receive relevant information promptly in a language which 

he understands. Prisoners who are foreign nationals shall be allowed reasonable 

facilities to communicate with diplomatic representatives of their State. Prisoners who 

are nationals of States without diplomatic representation in the country or refugees or 

stateless persons shall be allowed reasonable fac ilities to communicate with the 
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diplomatic representative of the State which takes charge of their interests or any 

national or international authority whose task it is to protect such persons. 
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MODULE 3 
 

Regulation on the administrative 

situation of non-nationals: the European 

Dublin system 
 

 

 

 

 

Abstract 

This Module deals with the general administrative procedures to activate, as far as 

persons coming from third countries enter the European Union space. This lesson 

analyses the contents of the Dublin Convention and, specifically, the Italian rules 

concerning the acceptance of immigrants, focusing on the protection of their 

fundamental rights. 

 

A brief introduction about migration. 

Some lexical notions. 

The entrance of migrants, coming from different foreign countries, inside the European 

space represents a huge phenomenon that encompasses a lot of variables. However, 

beyond the limited discourse, deriving from the summary needs, it is important to 

underline that the migratory phenomenon has a global dimension and it is better to refer 

to mass migration that consists of «persons who collectively, in large number, leave their 

country for refuge or settlement in another country». Nonetheless, it can be seen that 

migration is not an episodic but it is a systemic and complex event, that situates in the 

multiplicity of political, economic, environmental, meteorological, demographic 

influences that inevitably connote it. In fact, there are some pushing causes that 

determine the flow of a huge number of people from one country to the other, that can 

be divided into five macro-areas and other micro-ones.  

With regard to macro-areas of reasons that explain the choice to migrate, there are 

political factors (such as conflicts, insecurity, d iscrimination or persecutions); 
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environmental causes, that are increasing in the last years  (for example, lack of food 

or water, the land productivity or the land hazard); social causes (for example, family 

obligations), economic reasons (that consist of job opportunities, incomes or producer 

and consumer prices); and demographic aspects (such as population density or 

structure and also disease prevalence). For what concerns the other reasons that 

encourage persons to leave, there are some variables that are referred to subjective 

circumstances (the so-called micro-factors) and they are mainly linked to age, ethnicity 

or sex or related to the marital status, to the education or to cultural characteristics, that 

are religion or language. Lastly, there are some intermediate reasons which, on a case-

by-case basis, can favour or obstacle the migration processes, for example the legal 

framework, the moving costs and the technology, as well.   

At this point, some lexical notations are needed. In fact, one of the most debated issues 

is that there is not always a clear delineation among who are called economic migrants, 

that are those who seek for more advantageous economic and labour conditions and 

who are the so-called asylum seekers and refugees. In particular, Article 1 of the 

Convention relating to the Status of Refugees, adopted on 28 July 1951, also called 

Geneva Convention (together with the Protocol of 31 January 1967) is the centrepiece 

of international refugee protection today. Grounded in Article 14 of the 1948 Universal 

Declaration of Human Rights, which recognizes the right of persons to seek asylum from 

persecution in other countries, Art. 1 of the Geneva convention defines “refugee” who 

is unable or unwilling to return to his or her country of origin, owing to a well-founded 

fear of being persecuted for reasons of race, religion, nationality, membership of a 

particular social group, or political opinion. The purpose is that of giving them assistance 

and protection (such as food and water, medical care, shelter and education) and to 

find durable solutions for refugees’ problems.  

Differently, asylum seekers are generally those who seek for some forms of international 

protection but have not received the requested protection yet because the decision is 

still pending. Anyhow, the individuals’ stories may be very different and, sometimes, 

persons decide to move away from their States of origin because of a lot of reasons that 

encompass not only economic justifications but also humanitarian ones. Additionally, 

economic migrants and asylum seekers or refugees can be both defined as “survival 

migrants” and the red thread is the same need to migrate in order to have a way out of 

a situation of strong precariousness, whatever it is, so concerning economic reasons or 

the safety of them and of their families too. The other side of the coin is that these 

pushing factors led to the increase of the use of precarious migration routes in the last 

few years with significant life risks for migrants who tried to improve their living 

conditions. Europe, together with Asia (which has witnessed an increase of about 41% 

in the number of migrants living in the region), is one of the main regions hosting 

international migrants. In the consideration of this, the European institutions took charge 

of this issue but this system suffered from some relevant coordination problems among 

member States.  
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The international and the European 

policies in immigration matters. 

Firstly, an overview about the international point of view could be very useful. In fact, 

the international law represents a crucial framework of the limits inside which the States 

define their national norms. It is important to mention the customary international law, 

under which sovereign States are free to decide the conditions in accordance with how 

they admit non-citizens in their territory, with the only threshold of the law of Geneva on 

refugees. The principles which inspire the international efforts are humanity and 

international solidarity, in order to actualize the responsibility-sharing, to better protect 

and assist refugees and, especially, to support host countries and communities. 

Additionally, the actions regarding the management of migration flows involve a lot of 

actors, called relevant stakeholders, that are not only the States that are United Nations 

Member ones, but also other subjects, that are the following: international organizations 

within and outside the United Nations system, including those forming part of the 

International Red Cross and Red Crescent Movement; other humanitarian and 

development actors; international and regional financial institutions; regional 

organizations; local authorities; civil society, including faith-based organizations; 

academics and other experts; the private sector; media; host community members and 

refugees themselves, as well. A crucial point is that, in general, States cannot manage 

the situation of hosting refugees, outside the international cooperation with other States, 

because, only in this way, it may be possible to translate a long-standing principle, that 

is the aforementioned international cooperation, into concrete and practical actions.  

The European Union respects and grants the principles stated by the international set 

of rules, particularly those of the Geneva Convention. An aspect which has to be 

underlined is that the European policies and interventions in immigration matters pay 

the difficulties to bring together a multiplicity of States, with their own rules. Nonetheless, 

the focus should be put on those common mechanisms established by the European 

Union in order to regulate migratory flows from third countries, mechanisms that all 

States are required to adopt. A brief mentions should be addressed to the first level of 

interest that is the primary EU law, particularly of the Chapter 2 of Title V (concerning 

Policies on Border Checks, Asylum and Immigration) of the the Treaty on the 

Functioning of the European Union and, specifically, of Article 79 §1, which states that 

“The Union shall develop a common immigration policy aimed at ensuring, at all stages, 

the efficient management of migration flows, fair treatment of third-country nationals 

residing legally in Member States, and the prevention of, and enhanced measures to 

combat, illegal immigration and trafficking in human beings”.  

Furthermore, the most considerable of these systems is constituted by the so-called 

“Dublin system”. It is a part of the secondary level of the EU legal sources on asylum, 

refugees, and related matters and it is composed of various regulations, directives and 

decisions with the aim of harmonizing the States’ national legislations. This scheme saw 

a sequence of various systems, namely the Dublin I system and the Dublin II one up to 

the current Regulation n. 604 of 2013, better known as the Dublin III system. The Dublin 

regime also includes additional options such as the temporary  and the subsidiary  
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protection status, enriching the Geneva system as well. The Dublin system, that was 

created at about the end of 1980, was implemented together with the process of 

harmonization between States’ specific legislations. Originally, there were not so many 

problems in standardization of norms because in the European space there was a 

smaller number of member States and the flux of asylum seekers and refugees was 

relatively stable in quality, origins and numbers. Today, because of a larger number of 

States, the harmonization process is able to avoid unjustified disparities in the treatment 

of asylum seekers and refugees among States. The scopes are various, but they mostly 

regard the applications for asylum: in fact, the harmonization prevents the presence of 

the so-called ‘refugees in orbit’, that are who seek for asylum without any answers from 

any of the States; likewise, harmonization precludes multiple asylum applications, 

favoring the legal certainty and the easier managing of the requests. 

Related to the last assumptions, the object of the dispute among Nations is the 

identification of the State in charge of the examination of the requests of international 

protection. In fact, the Dublin system foresees mandatory rules that identify the 

responsible Country in the one where the migrant firstly enters (this is the so- called 

“first entry rule”, into force since 1990) often by illegal ways (which nowadays are the 

rule), by land or by sea. Normally, the first State in which the applicants seek for an 

international protection is the same of the first entrance and this circumstance is 

relevant in the way that the States which are typically exposed to the migration flows 

and represent the external boundaries of the European Union, such as Italy, Greece, 

Spain, Malta and Cyprus, risk to be under a significant pressure, deriving from the 

management of a huge number of arrivals. What is more, migrants who come from 

outside Europe often pursue the aim of arriving in a State that is different from that of 

landing but the foreign citizens cannot move freely within the Schengen space, because 

it is a capacity belonging only to citizens of a State that adhered to the Schengen treaty.  

Obviously, for sake of completeness, there are also three exceptions to mention, which 

mitigate the strict first entry rule: they are the sovereignty clause, where a non-

responsible Member State independently decides to examine an asylum application; 

the humanitarian clause, according to which the responsible Member State requests to 

a non-responsible one to take in charge an applicant, in order to bring together any 

families or because of other humanitarian grounds; and the last one, that occurs when 

the transfer of an applicant to the responsible Member State proves impossible 

because, for example, there is a real risk of inhuman or degrading treatment in the 

State’s reception conditions and centers.  

This mass immigration towards Europe reached its peak during the year of 2015 when 

a mass group of people moved, mainly from Africa, to reach the European boundaries. 

It was a bad immigration crisis that recorded a huge number of deaths (over 3700 

people died during the voyage of hope).  Then, some extraordinary measures were 

adopted. In 2015 the European Commission drafted a new Agenda on Migration, a 

program that embraced different interventions, for example the empowering of some 

maritime missions that were the Triton mission (that substituted the Italian Mare 

Nostrum), the Poseidon one (in Greece) and Frontex, with the aim of saving as much 

human lives as possible. One of the approaches that the European institutions decided  
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to follow was the outsourcing of migration policies. The practice consists of cooperation 

with third countries that are affected by the passage of migratory movements, for 

example Libya, which still is a favoured interlocutor, in exchange for financial aid. It has 

to be highlighted that the public debate strongly criticized this method of solving, 

particularly in consideration of the circumstance that, for instance, in Libya there are a 

lot of documentaries that provide evidence of a lot of abuses in the so-called detention 

camps. This topic is linked to another one, that is the principle of non-refoulement at the 

border, as preserved in the 1951 Geneva Convention. Art. 78 of the Treaty on the 

Functioning of the European Union openly recall the principle of non-refoulement and 

the Geneva Convention. The non-refoulement principle is set by Art. 33 of the Geneva 

Convention, whose par. 1 established that no contracting State should “expel or return 

a refugee in any manner whatsoever to the frontiers of territories where his life or 

freedom would be threatened on account of his race, religion, nationality, membership 

of a particular social group or political opinion”. Therefore, the use of externalization 

policies appears as a new way of seeing the non-refoulement principle: it is not aimed 

at pushing migrants back to unsafe countries, but at totally preventing their arrival at 

the borders of Europe. As a consequence, the European Court of Human Rights, with 

the purpose of implementing the safeguard of migrants’ fundamental rights under the 

Convention, condemned some European States who violated art. 3 of the European 

Convention of Human Rights about the prevention of torture and of inhuman treatments 

and, in some cases, criticized the well-functioning of the Dublin System. 

Returning to the events of 2015, they led to the necessity of taking seriously in charge 

the problem, in order to guarantee the fundamental rights of migrants who faced severe 

risks, not leaving the States of major arrivals alone in coping with the management of 

the flows, aspect that represented a direct result of the partial inflexibility of the Dublin 

system. It is to be underlined that the European Treaties mention the principle of 

solidarity among States in asylum matters, which is set off by art. 80 of the Treaty on 

the Functioning of the European Union.  Actually, beyond the clearness of these words, 

the Union approved a package of measures in the period 2014-2020 that mostly dealt 

with the financial support and with the implementation of the security of the borders, by 

increasing police cooperation as well.  Among others, one of the project conceived for 

these purposes is the AMIF (that is the acronym of “Asylum, Migration and Integration 

Fund”), that consist of the improvement of the administrative structures of the reception 

processes, the investment in the training of the staff that deal with these procedures, 

the implementation of measures for integrating non-EU nationals in the Member States, 

the better execution of voluntary returns of these persons in their countries of origin.  

Some critical voices surrounding the functioning of this system within the European 

Union defined the solidarity mechanism as a “scrooge-like” one. What is lacking in the 

European set of rules, that go under the name of Dublin III system, is an all-embracing 

political project, that can reunite all the member States under some wide-shared 

standards. The occasion of changing things in this way appeared right following the 

events of 2015. In fact, it set off the relocation scheme, which favoured the redistribution 

of migrants between all member states. Even though some Nations showed their 

willingness to accept migrants, another part of them opposed the redistribution plan.  
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In the consideration of these weak points, in 2020 the European Commission presented 

a proposal of the New Pact on Migration and Asylum, that is based on a comprehensive 

approach to migration management and on the primary principles of solidarity and a fair 

sharing of responsibility. The document has the purpose of going beyond the Dublin 

system and of reducing the pressure on the typical countries of the first arrival, not only 

by the sole redistribution of migrants but through other forms of aids, in order to reach 

an equilibrium between solidarity and responsibility.  
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MODULE 4 
 

International and European standards in 

the work with foreign inmates  

 

 

 

 

Abstract 

The UNODC Handbook on Prisoners with special needs that contains a chapter on 

foreign inmates, highlights the many disadvantages that Foreign Nationals have to face 

when they encounter the criminal justice system. The handbook also points out that 

often “cooperation between immigration authorities and prison administrations is 

inadequate in many countries” and that sometimes “prison staff are not trained to assist 

with immigration issues and cannot respond to the needs of such prisoners”. Therefore, 

in the work with foreign inmates, it can be useful to consider some international 

standards that can offer guidance in this regard. The training module focuses on staff 

ethics and professionality and on the training that it is recommended to have in the work 

with foreign inmates. 

 

UNODC Handbook on Prisoners with 

special needs. 

Working with foreign inmates may pose significant challenges to staff members and 

prison systems because of language and cultural barriers that detainees face but also 

because of the different needs that they have in prison systems that are often not built 

to accommodate foreign nationals. 

The UNODC Handbook on Prisoners with special needs, that contains a chapter on 

foreign inmates, highlights the many disadvantages that foreign nationals have to face 

when they encounter the criminal justice system. The handbook also points out that 

often “cooperation between immigration authorities and prison administrations is 

inadequate in many countries” and that sometimes “prison staff are not trained to assist 

with immigration issues and cannot respond to the needs of such prisoners”. 

Therefore, in the work with foreign inmates, it can be useful to consider some 

international standards that can offer guidance in this regard. 
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United Nations Standard Minimum 

Rules for the Treatment of Prisoners. 

At international level, one of the most important standard-setting instruments regarding 

prison systems is the United Nations Standard Minimum Rules for the Treatment of 

Prisoners (the Nelson Mandela Rules). They do not dedicate much space to the specific 

fulfillment of the needs of foreigners or to the training of prison staff, but their approach 

can be useful also for this purpose. First of all, rule 2 points out that in the application of 

the Nelson Mandela Rules there shouldn’t be any discrimination based on (among the 

others) language, religion and national origin and that for this principle to be put in 

practice, the individual needs of prisoners should be taken into account by the prison 

administration. 

In the particular case of staff training, rule 75 par 2, states that “before entering on duty, 

all prison staff shall be provided with training tailored to their general and specific duties, 

which shall be reflective of contemporary evidence-based best practice in 

penal sciences'' and rule 76 par 2 adds that “prison staff who are in charge of working 

with certain categories of prisoners […] shall receive training that has a corresponding 

focus”. This entails setting up a specific training for staff members who will work with 

foreign detainees. Another rule that is helpful in the work with foreign detainees is rule 

80 that advises having a prison director and the majority of prison staff who speak the 

language understood by the majority of detainees and, when necessary, to use the 

services of an interpreter. 

In Europe, the recommendations issued by the Committee of Ministers of the Council 

of Europe regarding prison systems are several: in some cases, they are a 

comprehensive set of rules (e.g. the European Prison Rules) while in other cases they 

tackle one or more specific issues related to these systems. 

 

European Code of Ethics for Prison 

Staff. 

One particularly important recommendation is CM/Rec(2012)5 on the European Code 

of Ethics for Prison Staff that poses the general ground rules for prison staff. The 

paragraphs that relate to foreign nationals are only a few.  

According to par 23, prison staff should not discriminate against any prisoner based on 

national origin or on any other ground and that should “respect plurality and diversity” 

of the prison population. Par 19 also states “prison staff shall be sensitive to the special 

needs of individuals, such as juveniles, women, minorities, foreign nationals, elderly and 

disabled prisoners, and any prisoner who might be vulnerable for other reasons, and 

make every effort to provide for their needs”.  
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European Prison Rules. 

Another important instrument is represented by the European Prison Rules (EPR) that 

were amended in 2020, bringing many important issues up to date. Rule 13 underlines 

that the EPR should be applied impartially to all detainees without any discrimination. 

Regarding the training needs of prison staff, rule 81 points out that before entering into 

duty, staff has to be trained in their duties and that courses to update their knowledge 

should be organised throughout their careers. Rule 81 par 3 adds that “staff who are 

to work with specific groups of prisoners, such as foreign nationals […] shall be given 

specific training for their specialised work”. Rule 81 par 4 lists some of the international 

and regional human rights instruments that should be part of their training: “the 

Convention for the Protection of Human Rights and Fundamental Freedoms (ETS No. 

5) and the European Convention for the Prevention of Torture and Inhuman or 

Degrading Treatment or Punishment (ETS No. 126), as well as in the application of the 

European Prison Rules”.  

Rule 82 importantly highlights that the selection of prison staff should be “without 

discrimination on any ground such as sex, race, colour, language, religion, political or 

other opinion, national or social origin […]”. It is undeniable that more diverse staff in 

terms of origin, language skills and specialization could help to better interact with 

foreign detainees.  

Rule 87 par 2 also adds (similarly to the Nelson Mandela Rules) that the prison director 

and management should be able to speak the language of the greatest number of 

prisoners. Nevertheless, rule 38 par 3 indicates to meet the linguistic needs of detainees 

“by using competent interpreters and by providing written material in the range of 

languages used in a particular prison”. According to rule 30 par 1, also the information 

on the regulations of the prison (that should be given at the admission of the prisoner) 

should be given in writing and orally in a language they understand. 

 

Recommendation concerning foreign 

prisoners. 

A recommendation that is specific for foreign detainees is the Council of Europe (CoE) 

Recommendation concerning foreign prisoners CM/Rec(2012)12. This 

recommendation also points out the training needs of prison staff working with foreign 

prisoners. According to par 38, there should be a selection of people who work with 

foreign prisoners “on criteria that include cultural sensitivity, interaction skills and 

linguistic abilities”. According to par 39, training for these staff members (starting 

from the admission staff) should be specific to deal with this category of inmates. The 

content of the training is also of great relevance. The training should include the respect 

of cultural diversity and a sensitization to the problems faced by foreign prisoners. 
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Learning the languages spoken by the majority of foreign detainees is also an important 

asset in order to facilitate understanding between detainees and staff. Moreover, 

training programs should be regularly updated “to ensure they reflect changing 

populations and social circumstances”. 

Par 39.5 also invites member States to keep members of staff who work with foreign 

detainees “informed of current national law and practices and international and regional 

human rights law and standards relating to their treatment”. 

Par 40 addresses one of the issues that was pointed out by the UNODC handbook, 

which is the lack of coordination among different State administrations and the 

impossibility for prison staff to assist foreign detainees in the resolution of immigration 

or similar issues. Indeed, par 40 recommends to appoint “appropriately trained 

specialists […] to engage in work with foreign prisoners and to liaise with the relevant 

agencies, professionals and associations on matters related to such prisoners”. 

However, the recommendation also points out that the prison system is not an isolated 

island and that detainees interact with others. Indeed, par 12 states that training should 

also be given to “the relevant authorities, agencies, professionals and associations 

which have regular contact with” foreign nationals. According to par 8, the facilitation 

of communication should also pass through interpretation and translation services. 

Finally, par 11 reminds member States to allocate sufficient resources “in order to deal 

effectively with the particular situation and specific needs of foreign prisoners”.  

 

Recommendation on the European 

Rules for juvenile offenders subject to 

sanctions or measures. 

Another important document is the Recommendation on the European Rules for juvenile 

offenders subject to sanctions or measures. As it is known, juvenile offenders are a 

specific vulnerable population that needs more attention from prison staff who have to 

take care of their needs. Young offenders who are also foreign nationals are even more 

vulnerable and need to be followed with even more attention in order to carry out a 

successful reintegration. 

Indeed, according to par 128, “there shall be special recruitment and selection 

procedures for staff dealing with juveniles, taking into consideration the qualities of 

character and the professional qualifications necessary to work with juveniles and their 

families” and the recruitment procedure should not be discriminatory. 

The recommendation also takes in consideration the diversity of juvenile prisons, in fact 

it recommends the recruitment of staff taking “into account the need to employ men 

and women with the skills necessary to deal with the language and cultural diversities 

of the juveniles for whom they are responsible”. According to par 129, training of prison  
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staff should include (among the others) “ethics and basic values of the profession 

concerned”, national and international standards and “methods of dealing with the 

diversity of the juveniles concerned”. Periodic update courses should also be offered 

regularly. Par 43 specifies to pay special attention “to appropriate interventions for […] 

juveniles who are foreign nationals”. 

Indeed, at the admission, the rules of the institutions should be explained in a language 

that they understand (as for par 62), there should be special arrangements “to meet the 

needs of juveniles who belong to ethnic or linguistic minorities” (as for par 106), and “far 

as practicable, the cultural practices of different groups shall be allowed to continue in 

the institution”. Finally, it is important to meet linguistic needs “by using competent 

interpreters and by providing written material in the range of languages used in a 

particular institution”. 

 

Recommendation on the European 

Rules on community sanctions and 

measures 

The Recommendation on the European Rules on community sanctions and measures 

also takes in consideration the situation of foreign nationals. In fact, par 7 points out that 

“community sanctions and measures shall be made available to foreign national 

suspects and offenders and implemented fairly and in accordance with the principles of 

these Rules, with due regard to relevant differences in their circumstances”. According 

to par 30, the decision on the implementation of a community sanction should be 

explained in a language they understand and par 61 sets out that explanation of formal 

documentation should be offered in a language they understand, if necessary, in writing. 

 

European Court of Human Rights 

The European Court of Human Rights (ECtHR), in the guide on its jurisprudence on 

prisoners’ rights points out in par 239 that: 

Information must be given in the language which an individual understands, which does 

not necessarily have to be his or her native language (Suso Musav. Malta, 2013, § 117). 

[…] Where translations are used for informing an individual of the reasons for the 

deprivation of liberty, it is incumbent on the authorities to ensure that requests for 

translation are formulated with meticulousness and precision (Shamayev and Others v. 

Georgia and Russia, 2005, § 425). Information may also be provided through an 

interpreter (A.H. and J.K. v. Cyprus, 2015, § 224). 
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MODULE 5 
 

Religious freedom and imprisonment.  

Part 1: General features. 

 

 

 

 

 

Abstract 

The present module deals with the analysis of religious freedom related to imprisonment 

status. After an initial overview of what religious freedom means, the lesson will proceed 

in the specific examination of the various norms of Constitutions, Conventions and 

Treaties and statutes, which deal with the protection of this fundamental right, jointly 

with the most relevant case-law. Subsequently, the module will show how this 

fundamental right is protected inside prisons, particularly for foreign detainees who 

belong to minorities. National authorities are required to respect prisoners’ freedom of 

thought, conscience and religion by refraining from any unjustified interference and 

taking positive action to facilitate the free exercise of those rights, having regard to the 

particular requirements of the prison environment. 

 

Introduction. 

Religious freedom experienced an evolution through decades, starting from being 

something indicating the cultural identity of people in a specific territory along with an 

instrument of political control and arriving to encompass a lot of several creeds and 

beliefs, with the affirmation of religious pluralism. We saw a phenomenon, from different 

parts called “de-privatisation of religions”, that is a shift from religion as a purely private 

fact to religion as one of the main characters of the public sphere.  

The European Court of Human Rights considers religious freedom as “a vital factor in 

forming believers’ identity and their conception of life” (Kokkinakis v. Greece, A 260-

A,1993, ECHR) thus it is something fundamental in individuals’ life. This freedom is 

guaranteed under many conventions. For example, the European Union Charter of 

Fundamental Rights protects freedom of thought, conscience and religion and the right  
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of parents to ensure the education and teaching of their children in conformity with their 

religious, philosophical and pedagogical convictions (Art. 10 and 14).  

At this point, it proves necessary to connect religious freedom with the affirmation of 

pluralism because it saw its matrix in religious freedom (the historical origin of pluralism 

lies right in the claim of religious freedom, seen as a counterbalance to the centralization 

of state power starting from sixteenth century).  It is also important to distinguish 

between religious pluralism and the principle of secularism, which can be described as 

the split between legal system and religious set of rules. Secularism is a very important 

safeguard since it guarantees not only the positive side of religious freedom (that is the 

freedom to express the religious creed) but also the negative religious freedom, 

intended as freedom from religion (think of, for example, atheism, agnosticism, 

skepticism).  

 

What does “religion” mean? 

It is important to focus on an ancient dilemma: what does “religion” mean from a legal 

point of view?  This is because legal provisions on religious freedom do not describe 

and specify what religion is and States often support the idea of being neutral. However, 

this self-restraint is to be combined with the necessity of solving religious disputes 

among people and it can sound as a paradox to avoid defining religion when religion is 

exactly the topic of judicial controversies. International Charters and Conventions, as 

well as national constitutions generally refer to freedom of thought, conscience and 

religion without defining what religion is and in what it diverges from thought and the 

approach changes from State to another (in Germany, courts join a neutral approach 

whereas North America courts enclose a broader definition of religions). So, defining 

religion from a legal point of view can represent a real problem. To solve the dilemma, 

helpful suggestions can be found in Hans Kelsen’s thoughts. He wrote that making 

analogies between religion and other beliefs is misleading because there is indeed a 

serious risk so the main feature which typifies religion is that a belief in a transcendent 

dimension is necessary.  

 

Article 9 of the European Convention of 

Human Rights and case law. 

At the end of the Second World War and against any form of totalitarian or fascist state, 

European States decided to sign the European Convention of Human Rights in 1950, in 

order to guarantee minimum standards of protection and promotion of fundamental 

human rights. Nonetheless, this project proved and still proves to be particularly 

ambitious, since it is complex to combine minimum standards of protection with the 

peculiarities of any State’s legal system. In fact, the necessity of guaranteeing adequate 

standards of protection has to bread jointly with the “margin of appreciation” doctrine:  
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this means that the universal vocation of the fundamental rights protected under the 

Convention is combined with the guarantee of a certain margin of appreciation by the 

States, to take account of local sensibilities.  

It is now important to analyze the meaning of article 

9 of the European Convention of Human Rights, 

concerning the protection of religious freedom and, 

after the examination of the norms and the case-

law, to verify how this fundamental right is 

effectively guaranteed in prison.  Art. 9 has to be 

read jointly with Article 2 of Protocol No. 1 to the 

Convention, regarding the right of parents to 

educate their children in conformity to their own 

religious creeds and with the wide shared principle 

of the prohibition of discrimination, affirmed by Art. 

14.   

Until the early ‘90s, the Court self-restrained in 

entering into religious matters, so the case-law 

about the application of Art. 9 was characterized 

by a neutral approach.  Afterwards, on 25th May 1993, the ECHR decided the famous 

Kokkinakis case (Kokkinakis v. Greece, A 260-A,1993, ECHR), in which the Court 

began to be more activist in deciding judicial cases linked to the protection of religious 

freedom under Art. 9. 

The Court strongly emphasized the need to maintain equidistance from all religions and 

beliefs but, nevertheless, asserted that not all beliefs can be considered as a source of 

protection (Pretty v. the United Kingdom, § 82) and affirmed that, whatever it is, the 

invoked right has to be effective and practical (not only a theoretically one) and it must 

attain a certain level of cogency, seriousness, cohesion and importance. Nevertheless, 

the State has the duty to restraint in accessing the legitimacy of a religious belief or the 

way in which it has been manifested or the legitimacy of its central principles (Eweida 

and Others v. the United Kingdom, § 81; İzzettin Doğan and Others v. Turkey [GC], § 

69; Kovaļkovs v. Latvia (dec.), § 60), even if we are in presence of new religions, i.e. 

Scientology.  Anyway, summarizing what results from the ECHR’s case-law, what is 

explicitly defined religions are: firstly, the “major” or “ancient” world religions which have 

existed for several centuries; the new religions such as the Jehovah’s Witnesses, Neo-

Paganism, Mormonism, Aumism of Mandarom, etc..; lastly, “various coherent and 

sincerely-held philosophical convictions” (for example, pacifism or  veganism).  

States are not allowed to ascertain the sincerity of individuals who hold a creed but, in 

exceptional cases, there is the possibility of questioning the genuine volunteer of 

believers who, for religious reasons, get some benefits (X. v. the United Kingdom, 

Commission decision of 4 October 1977; Kosteski v. the former Yugoslav Republic of 

Macedonia).  

 “Everyone has the right to freedom of thought, 

conscience and religion; this right includes freedom to 

change his religion or belief and freedom, either alone or 

in community with others and in public or private, to 

manifest his religion or belief, in worship, teaching, 

practice and observance. 

Freedom to manifest one’s religion or beliefs shall be 

subject only to such limitations as are prescribed by law 

and are necessary in a democratic society in the 

interests of public safety, for the protection of public 

order, health or morals, or for the protection of the rights 

and freedoms of others” 

Art. 9 European Convention 

on Human Rights 
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Conversely, focusing on its negative aspects, religious freedom is the free choice of not 

belonging to any of an existing religion and to not practise it. In the occasion of 

Alexandridis v. Greece, the Court stated that “The negative aspect of freedom to 

manifest one’s religious beliefs also means that individuals cannot be required to reveal 

their religious affiliation or beliefs; nor can they be forced to adopt behaviour from which 

it might be inferred that they hold – or do not hold – such beliefs”.  

Art. 9 par. 2 of the Convention deals with the limitation of the rights and freedom that 

go under its protection. They are the protection of public order, health or morals and 

the protection of the rights and freedoms of others. Surprisingly, the national security, 

that in any cases constitutes a limit in other rights safeguarded by the Charter (i.e. 

Articles 8 § 2, 10 § 2 and 11 § 2 of the Convention and Article 2 § 3 of Protocol No. 4) 

does not appear in the formulation of the art. 9 par. 2. This circumstance can be 

explained in the fact that religious freedom, as said above, is a bulwark of a democratic 

society so national security cannot represent the sole reason which legitimates States’ 

interference (Nolan and K. v. Russia, § 73; Hamidović v. Bosnia and Herzegovina, § 35, 

and Lachiri v. Belgium, § 38).  

The earlier analysis of the case-law of the ECHR can be also seen in a different light, 

taking into consideration the dissenting opinions of Judges in cases regarding religious 

issues. The dissenting opinion is the instrument that counterbalances the majority 

opinion of judges within the Courts, so also in the ECHR, in the name of a democratic 

system and allows to have a complete view of the case and to enrich the debate. 

Furthermore, for what concerns religious freedom, the dissenting opinions often 

determined a judicial overruling (allowing so the overcome the judicial precedent). To 

be clear, the ECHR is not formally bound to its precedent so the doctrine of the stare 

decisis, which characterize the common law legal systems, does not operate. However, 

in the case Chapman v. United Kingdom, 18 January 2001, the Court affirmed that 

“while it is not formally bound to follow any of its previous judgments, it is in the interests 

of legal certainty, foreseeability and equality before the law that it should not depart, 

without good reason, from precedents laid down in previous cases”. Despite the 

fluctuation of the ECHR case-law about religious freedom, this aspect should not affect 

the valid contributions of the Court with respect to fundamental rights. 

 

Religious freedom and prisons’ 

environment.  

Prison, in its own nature, is a place in which limits achieve their maximum expression, 

since prison itself highly restricts one of the most important human good, that is personal 

freedom. Even though prison is the typical manifestation of containment, prisoners’ 

rights cannot be constricted without any justifications. During the term of the sentence, 

prisoners continue to enjoy most fundamental rights, with the (obvious) exception of the 

right to liberty (ECHR, Korostelev v. Russia, § 57), so the safeguard of personal dignity 

(the untouchable nucleus of every human being) is fundamental and, as a  
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consequence, the norms hampering the exercise of freedoms are to be interpreted 

strictly.  The ECHR stated a general principle of “a fair balance between the interests of 

the institution, other prisoners and the particular interests of the prisoner in question” 

(Jakóbski v. Poland, § 50; Erlich and Kastro v. Romania, § 34). 

Furthermore, religious freedom is a full part of the individualized treatment program and 

proves to be moral and, sometimes, even material support in order to re-educate the 

prisoner. Religious freedom inside prison can have a lot of manifestations that are not 

only reduced to the celebration of rituals but also connected to the right of eating food 

which respects a religious creed or to have conversations with Ministers of worship. 

Another essential aspect is the equal treatment of prisoners. In fact, the principle of 

formal and substantial equality is a wide-shared one and operates inside penitentiaries 

as well. For example, in Italy, every prison has its own catholic chaplain but, for religious 

minorities, there is the possibility to allow their Ministers of worship to enter the 

penitentiaries, after request of detainees.  

 

Conclusions. 

What emerged from the analysis of religious freedom is the importance of this 

fundamental right because it is strictly linked to everyone's consciousness and deep 

beliefs. It is protected at all levels, from national to international one. The focus has 

been, particularly, on the European Convention of Human Rights, that, due to the 

purpose of granting common standards of protection, represents an essential 

parameter in the European space. 

However, because of the subjectiveness of religious creeds and beliefs and the 

differences between States constitutional systems, sometimes it is hard to balance 

between neutrality and interference of public institutions in this field. An interesting 

starting point is the ECHR’s case law, which, from a judicial point of view, contributed 

to create a public consensus around the topic. Despite the swinging evolution of its 

decisions, the Strasbourg Court’s case-law represents a valid parameter in the 

discussion of this topic. Obviously, this topic seems to be more relevant, at the 

occurrence of a state of imprisonment, because of its own nature, that is the deprivation 

of freedom. Despite this, all prisoners (so, those who belong to the majority and also 

those who are part of minorities) maintain their fundamental right to have and to 

manifest one religion or belief. So, the administrative body and public powers, and 

particularly prisons staff who deal with detainees on a daily basis, should take into 

account this aspect, in order to preserve prisoners' identity and to better guarantee their 

rehabilitation too. 
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MODULE 6 
 

Religious freedom and imprisonment. 

Part 2: Radicalisation. 
 

 

 

 

Abstract 

It is a notorious fact that the intensification of migration flows determined an increase of 

the number of Foreign Nationals in prison across the Europe. This circumstance, 

besides the other issues linked to the implementation of a multicultural prison, is not 

irrelevant on the side of the possible outbreaks of phenomenon of radicalisation in 

prison. In fact, a connection could be highlighted between the religious beliefs and the 

spread of the radicalisation, in the circumstance that a fundamentalism view of religious 

matters can lead to the strengthening of terrorist intentions. Furthermore, a premise for 

debating on this topic is the distinction between religion and belief since the art. 9 of the 

European Convention of Human Rights expressly refers to the freedom to manifest in 

various forms and change someone’s “religion or belief”. Even though apparently the 

distinction exists, the European Court of Human Rights’ and Commission’s 

jurisprudence avoided addressing the issue. However, the distinction might be useful in 

the present lesson to analyse the interconnection between religion, beliefs ad 

radicalisation, in the prison environment. Finally, the attention will be addressed to the 

possible rehabilitation of radicalised prisoners.   

 

Introduction. 

There is a connection between the examination of the phenomenon of radicalisation 

and religious freedom, meant as an incompressible right of each human being, which 

has been the subject of the module entitled “Religious freedom and imprisonment. Part 

1: General features”. Indeed, a possible connection between the religious beliefs and 

the spread of the radicalisation can be seen, namely in the circumstance that a 

fundamentalism view of religious matters can lead to the strengthening of terrorist 

intentions.  
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Definition and history of the 

radicalisation in Europe.  

The phenomenon of Radicalisation is in the center of many studies but it is not a 

peacefully defined concept. Borrowing from a statement of the European Commission 

in 2005, it can be defined as a the act of “embracing opinions, views and ideas that 

could lead to terrorist acts”, that consist of offenses “which, given their nature or 

context, may seriously damage a country or an international organisation where 

committed with the aim of: seriously intimidating a population, or unduly compelling a 

Government or international organisation to perform or abstain from performing any act, 

or seriously destabilising or destroying the fundamental political, constitutional, 

economic or social structures of a country or an international organisation”. Although 

radicalization is linked to the broader topic of terrorism, it cannot be reduced to it 

because it is comprehensive of a lot of processes that interest not only religious 

communities but also the spread or different ideological orientation. Now, concerning 

the relationship between religious grounds and terrorism acts, the talk falls on the 

current and most notorious form of religious radicalism in Europe, that is Jihadism that, 

on the basis of religious reasons, Jihadism aims at creating an Islamic state governed 

exclusively by Islamic law (shari’a).  

Zooming in to the phenomenon of the presence of terrorists in prison, a description that 

originated in the US specified that it is “the process by which inmates, who do not invite 

or plan overt terrorist acts, adopt extreme views, including beliefs that violent measures 

need to be taken for political or religious purpose”. Radicalisation processes inside 

prisons have a relatively recent history, which started more or less in 2000, when the 

Police force of Manchester found the so-called “Al Qaeda handbook”, that consisted in 

instructions about procedures and targets of terrorist attacks attributable to the same-

name subversive organisation and it indicated western prisoners as possible proselytes. 

The issue became particularly important in public opinion following the terrorist attacks 

of 11 September 2001 in the US and, as far as Europe is concerned, following the 

terrorist attacks in Madrid in 2004 and London in 2005. Fortunately, the period between 

2014 and 2019 saw a decrease of terrorist aggressions in Europe, with a reduction of 

deaths that is at 50% less (these data come from the latest Global Terrorism Database 

(GTD) report). Penitentiaries appear as hotspots of violent radicalisation and 

recruitment of terrorists (because the situation of particular isolation and vulnerability of 

prisoners can lead to inauspicious results), together with Mosques, schools and 

religious centers, which are places under surveillance in the view of prevention activities 

(just think that the terrorist Anis Amri, who was responsible of the terrorist attack at the 

Berlin marketplace on December 2016 radicalized within the Italian prison of 

“Ucciardone” in Sicily, after being sentenced for crimes not linked to terrorism or to 

extremism in general. Equally, Abdelhamid Abaaoud, a Belgian citizen and one of the 

minds of the 2015 Bataclan terrorist attack in France, was radicalized in prison too). 

The recruitment activity of members embraces a lot of different goals, such as “blending 

into society by marrying, getting a job and dressing casually” to be totally invisible and 

camouflaged in civil society. 

Radicalisation 

processes inside 

prisons have a 

relatively recent 

history, which 

started more or 

less in 2000, when 

the Police force of 

Manchester found 

the so-called “Al 

Qaeda handbook”, 

that consisted in 

instructions about 

procedures and 

targets of terrorist 

attacks 

attributable to the 

same-name 

subversive 

organisation and it 

indicated western 

prisoners as 

possible 

proselytes. 



 
 
 
 
 
 

 

56 

To make a complete overview, recently it has been shown that terrorism is also 

spreading throughout the internet space. In general, cyberspace represents a tool to 

easily find information and this fact facilitates the increase of terrorist activities.  

Because of this, the European Parliament and Council in the European Union adopted 

a regulation in order to fight the dissemination of terrorist contents online by imposing 

to hosting service providers to remove those materials by one hour. 

A crucial constitutional topic is the relationship between fundamental rights and 

freedoms, from the one side, and restrictions of the rights and freedoms in the name of 

the alleged more important good of public security. The institutions of the European 

Union took in charge this issue with the Directive (EU) 2017/541 of the European 

Parliament and of the Council of 15 March 2017, on combating terrorism, “enhancing 

the criminal justice response to radicalisation leading to terrorism and violent extremism 

of 2015, prevention of radicalisation and recruitment to terrorism, including 

radicalisation online, requires a long-term, proactive and comprehensive approach” 

(Directive (EU) 2017/541 , § 31). The measures include “provision of effective 

deradicalization or disengagement and exit or rehabilitation programmes, including in 

the prison and probation context” (Directive (EU) 2017/541, §31). 

Regarding the staff training, the § n. 33 of the aforementioned directive states that it is 

crucial to support a professional staff well-trained and aware of the risks of 

radicalisation. This provision aims to allow staff, and other stakeholders (for example, 

relevant civil society organisations), to rapidly identify and address signs of 

radicalisation.  

 

Radicalisation and prison. 

The increase of the number of foreigners across Europe brought about the formation of 

a multicultural and multi-ethnic society, also within penitentiaries, albeit on a smaller 

scale.  

Prisons contribute to a significant isolation of inmates, who are far from their families 

and communities: this reminds us of the idea of prison as a criminal factory, in the vein 

Michel Foucault described it, that is prisons as a ‘’criminogenic place”. This 

circumstance can lead to identity crisis which can blow up in conceiving violent 

activities. So, the purpose is that of outlining effective solutions to combat the spread of 

it. There are a lot of different voices and opinions around this topic: some scholars, for 

example, deem that radicalisation constitutes an exception because of the few numbers 

of people that commit terrorist acts in the end. 
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Counter-radicalisation policies are mainly addressed to foreign inmates. Prisons all over 

the European space reveal a massive presence of foreign nationals who come from 

different countries. This assumption is confirmed by studies of the Council of Europe, 

which show that the percentage of foreign inmates in the European prison population is 

14,4%.  The high number is the result of a policy of mass imprisonment which is mainly 

addressed to foreigners. An example can be useful. In Italy, in 2018, the penitentiary 

administration kept under observation a total number of 478 prisoners suspected of 

being involved into radicalisation processes: 233 were subjected to a higher attention; 

103 at medium level of danger; lastly, 142 at the lower level of attention. They came 

mainly from countries such as Tunisia (27.70%), Morocco (26.07%) Egypt (5.91%) and 

Algeria (4.68%) and had, for the most part, a medium-low education. Moreover, a part 

of them (79 prisoners) was expelled from the country because they were classified as 

'dangerous'.  

 

This digression is very useful because it makes clear the circumstance that the 

increasing number of foreign prisoners could affect the increase of radicalisation. 

Obviously, this does not mean that each foreign inmate is a 

possible target of radicalisation and, above all, this 

circumstance is not a harbinger of an association between 

ethnicity and crimes, but only that it is an aspect that should 

be considered. In fact, on the other side, it is to be 

underlined that possible radicalised people are often of 

European citizenship and they are part of the second 

generation of immigrants, who seem apparently integrated 

into western culture and little interested in strict cultural 

tradition of origin.  

In the consideration of what has been said, most of the 

countries decided to take the lead on this. In order to fight 

against the radicalisation that takes place in European prisons, an international 

commission led by Austria, Germany and France was instituted in 2009, with the 

financial support of the European Union. This commission drafted a handbook regarding 

violent radicalization and the recognition of the phenomenon by the involved 

professional groups and the answers to this phenomenon. 

 

Religious freedom, radicalisation and 

prevention measures. 

In what sense does the radicalisation process deal with religious freedom? Previously, 

it was highlighted that radicalisation may possibly meet the most extreme forms of 

religious radicalism in prison. During the previous lesson entitled “Religious freedom and 

imprisonment. Part 1: General features” we underlined that prisoners preserve their  

State’s practice: 

Within Italian penitentiaries there are some 

procedures to classify different types of 

prisoners, depending on the different levels of 

warning. Whereas the terrorists are separated 

from the rest of the detained population, due 

to the seriousness of the crimes that they 

committed, the others are under observation 

and gain different levels of attention, 

depending on the degree of radicalization.  
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fundamental rights, including religious freedom, during the term of imprisonment due to 

the universal principle of personal dignity. Since the process of violent radicalization 

could arise from an extremist interpretation of a religious belief, it is crucial to distinguish 

between what is simply a religious practice, which can lawfully be pursued during a term 

of imprisonment and activities that can be symptomatic of an ongoing radicalization. 

Here comes again the aforementioned handbook regarding the violent radicalization 

and the recognition of the phenomenon by the involved professional groups, drafted by 

an international commission led by Austria, Germany and France in 2009. In 

accordance with this important document, even though it is complicated to give a 

complete and one-for-all definition of radicalisation, one of the red threads is that these 

persons often (and wrongly!) acts in the name of Islam. The handbook clarifies that 

invoking the name of Islam can be misleading, because radicalised people act in the 

name of a wrong interpretation of a religious creed, that is more a sect than a proper 

religion, as it is based on the predominance of violence. As a consequence, not every 

process of conversion to Islam should be interpreted in an extremist sense. Having 

indicators of possible radicalization processes can help prison staff to distinguish the 

different situations, so as to implement the appropriate measures. Understandably, this 

takes for granted that the staff who approach these problems had a training that 

provided all the necessary knowledge to manage any type of situation that can occur in 

prison. In fact, the European document recommends, among other remedies, the 

necessity of training on a continuous basis and the selection of prison staff specifically 

addressed to manage this kind of problems, taking into account the cultural and 

religious knowledge of inmates, which they can also instil to their colleagues.  

The markers of an ongoing radicalisation could be detected in a changing in religious 

practises, a shift in the every-day life of prisoners, in inmates’ private life, in the different 

organisation of cells, in the contents of the communications inside and outside prison, 

in the fruition of mass-media and in the renewed interest of the detainee, particularly in 

political matters. Thus, it is evident that one of the possible alarm bells is to be found in 

religious activities and daily routines. But “Observation and monitoring are strategies 

that, although not by directly violating the religious freedom of prisoners, can factually 

influence its exercise in a significant way”, compressing a prisoners’ fundamental right. 

Thus, the anticipation of the danger threshold could be even more damaging in the view 

of an effective rehabilitation purpose.  

The measures often adopted to counter the spread of radicalization in prison are 

characterised by the pursuit of the primal need to guarantee security, even at the risk 

of a stricture of individual's freedoms. "Security first!" seems to be the motto! What is 

the price of all this?  The sincere cultivation of a detainee's religious faith is a 

fundamental aspect of his or her rehabilitation program, because it allows the 

recognition of a set of values that can constitute a support during detention. In this light, 

the participation of religious communities is essential, too. So, for example, denying the 

access to Imam in prison, for the unproved necessity of preventing a recruitment and 

indoctrination activity, can paradoxically lead a vulnerable prisoner to approach 

possible radicalization processes. On the other hand, undoubtedly the attention must 
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be high, so as to minimize the risk of any successful radicalisation processes that could 

affect the security of the entire society. 

 

The possible rehabilitation of 

radicalised prisoners. 

Even if the focus is on the prevention of radicalisation in prison, so as to avoid its 

possible outbreaks, there are some trial programmes that aim to return the prisoners 

into free society, de-radicalising them in order to avoid recidivism. Broadly speaking, to 

temper the marginalization of prisoners, a lot of measures can be implemented, such 

as conversations with educators, as well as other professional figures, for example 

cultural mediators. Furthermore, the cultural growth of prisoners (by means of schools 

and professional courses) can contribute to prevent the outbreaks of the radicalisation.  

The collaboration of the external society (i.e. public bodies, volunteers, ministers of 

worship) is crucial, as well. The above-mentioned programmes, mainly performed in the 

United Kingdom and in the US prisons, aspire at counter-radicalisation by preventing 

the use of violence by means of dialogue with professional figures or by ideological re-

elaboration.  
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MODULE 7 
 

The right to access to justice in equal 

terms – General Part  
 

 

 

 

Abstract 

For detained Foreign Nationals access to legal advice and assistance can be more 

complicated than for detained citizens. One of the reasons is the language barrier but 

also the lack of knowledge of the criminal justice system or the lack of knowledge about 

their rights during the trial. During their detention they might encounter problems 

regarding prison treatment that is often not tailored for foreign inmates and that might 

lack opportunities for them. The objective of the module is to provide a brief overview 

of detainees’ rights during the first phases of their trial (procedural rights in the criminal 

justice system) and during their detention in respect to the regime they should be 

subjected to (and the prison treatment) and the specific aspects of education and 

training in prison. 

 

Introduction. 

The UNODC Handbook on Prisoners with special needs contains a chapter on foreign 

inmates. The chapter highlights the many disadvantages that foreign nationals have to 

face when they encounter the criminal justice system. The first barrier regards language 

that makes it difficult for them to understand how the system works and what their rights 

are. This also leads to further difficulties in the right to access to justice in the 

understanding of the rules and mechanisms of prison life and enhances their sense of 

isolation. A second problem regards the isolation of the inmate who might be cut off 

from the family that lives far away and without a real support network. Contacts with 

diplomatic representatives are a right of foreign detainees but they might not always be 

desirable and detainees might not be aware of this right. Another problem is 

represented by the legal status of foreign detainees, who could face deportation after 

the end of the sentence or who may not be able to renew their permit while imprisoned. 

Discrimination is another issue worth mentioning both in the case of direct 

discrimination (that can take the form of abuse or in a worse accommodation for 

foreigners) and in the case of indirect discrimination (that can concretise in the 

impossibility to access activities or alternatives to detention because foreigners do not 

meet the requirements to access them). 
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In this module, three aspects of prison life for foreign nationals will be taken into 

consideration: legal advice and assistance, treatment/regime, education and training. 

 

Legal advice and assistance 

For foreign nationals access to legal advice and assistance is more complicated than 

for detained citizens. One of the reasons is the language barrier but also the lack of 

knowledge of the criminal justice system or the lack of knowledge about their rights.  

 

United Nations Standard Minimum Rules for the 

Treatment of Prisoners. 

At international level, the United Nations Standard Minimum Rules for the Treatment of 

Prisoners (the Nelson Mandela Rules) state, “prisoners who are foreign nationals shall 

be allowed reasonable facilities to communicate with the diplomatic and consular 

representatives of the State to which they belong” (62.1). Those who have no diplomatic 

or consular representation, refugees and stateless persons should “be allowed similar 

facilities to communicate with the diplomatic representative of the State which takes 

charge of their interests or any national or international authority whose task it is to 

protect such persons” (Rule 62.2). Regarding legal assistance, foreign detainees not 

only have the right to consult with a legal adviser (set out by Rule 61.1), but also the 

prison administration should facilitate the access to “the services of an independent 

competent interpreter” if they do not speak the local language (61.2). 

 

European Prison Rules. 

The European Prison Rules (EPR) have a similar content. In particular, rule 37 points 

out that foreign nationals should be “informed, without delay and in a language they 

understand, of their right to request contact and be allowed reasonable facilities to 

communicate with the diplomatic or consular representative of their State”. Those 

without diplomatic or consular representation, refugees and stateless persons should 

“be allowed similar facilities to communicate with the diplomatic representative of the 

State which takes charge of their interests or the national or international authority 

whose task it is to serve the interests of such persons”. The EPR go even further in the 

promotion of the rights of foreign nationals by stating that prison authorities should 

cooperate with diplomatic or consular authorities of foreign nationals who may have 

special needs. While in prison, foreign detainees should receive specific information 

about legal assistance and the possibility of requesting that the execution of their 

sentence could be transferred to another country in a language they understand. 
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Recommendation concerning foreign prisoners 

CM/Rec(2012)12. 

Council of Europe Recommendation concerning foreign prisoners CM/Rec(2012)12 

also states at par 15.2 that foreign nationals should be assisted by prison staff to contact 

their lawyer and consular authorities. According to par 21, they should be informed in a 

language that they understand about their right to legal assistance and legal aid, they 

should receive assistance in accessing legal aid and be allowed to access interpretation 

services to communicate with their legal adviser. Finally, “prison authorities shall 

facilitate the provision of administrative and legal assistance to foreign prisoners by 

approved outside agencies”. 

 

European Court of Human Rights. 

The European Court of Human Rights (ECtHR), in the guide on its jurisprudence on 

prisoners’ rights points out in par 238 that foreign nationals should promptly be provided 

in a language they understand “with the essential legal and factual grounds for his or 

her deprivation of liberty”. 

 

Roadmap for strengthening procedural rights of 

suspected or accused persons in criminal 

proceedings. 

In the European Union, suspects and accused are also covered by specific procedural 

rights in the criminal system that are set out by several EU Directives in the framework 

of the Roadmap for strengthening procedural rights of suspected or accused persons 

in criminal proceedings. In particular, Directive 2010/64/EU on the right to interpretation 

and translation in criminal proceedings. The Directive gives the right to suspects and 

accused who do not speak the language of the proceeding to request an interpreter at 

any stage of the criminal proceeding. Interpretation should also be granted for 

consultations with the lawyer. The directive also grants the right to the translation of 

documents that are essential for the criminal proceeding. Furthermore, according to the 

Directive, those responsible for the training of staff members of the judiciary (judges, 

prosecutors and judicial staff involved in criminal proceedings) should pay “attention to 

the particularities of communicating with the assistance of an interpreter so as to ensure 

efficient and effective communication”. Moreover, Directive 2012/13/EU on the right to 

information in criminal proceedings gives the right to suspects or accused who are 

arrested by States’ authorities to be informed of the accusations against them and 

receive a “Letter of Rights” which is a list of rights of the arrested person. Those who 

do not speak the language of the country, also have the right to “receive the Letter of 

Rights written in a language that they understand”. If it is not possible to provide them 

with this document in a language that they understand, they should “be informed of their  
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rights orally in a language that they understand”. This information has also to be 

provided to them in writing as soon as possible. Finally, Directive 2013/48/EU on the 

right of access to a lawyer in criminal proceedings gives the right to suspects or 

accused to access a lawyer at all stages of criminal proceedings and to have a third 

person informed of their arrest. They also have the right to have consular authorities 

informed of their arrest, communicate with them, receive their visit, “converse and 

correspond with them and the right to have legal representation arranged for by their 

consular authorities”.  

 

Treatment / Regime 

United Nations Standard Minimum Rules for the 

Treatment of Prisoners. 

The Nelson Mandela Rules highlight several times the fact that the treatment plan of the 

detainee should be individualized and this means keeping into account his/her specific 

circumstances and situation, including being a foreign national. In general, according 

to rule 51, prison life should be as close as possible to life at liberty. Furthermore, rule 

91 sets out the purpose of the prison treatment that is the reintegration of detainees 

into society so that they can “lead a law-abiding and self-supporting life” and encourage 

their self-respect. Moreover, rule 92 points out that: 

To these ends, all appropriate means shall be used, including religious care in 

the countries where this is possible, education, vocational guidance and 

training, social casework, employment counselling, physical development and 

strengthening of moral character, in accordance with the individual needs of 

each prisoner, taking account of his or her social and criminal history, physical 

and mental capacities and aptitudes, personal temperament, the length of his 

or her sentence and prospects after release. 

According to rule 65, if the prison accommodates “a sufficient number of prisoners of 

the same religion, a qualified representative of that religion shall be appointed or 

approved”. Also, according to rule 66, as far as possible, detainees “shall be allowed to 

satisfy the needs of his or her religious life by attending the services provided in the 

prison and having in his or her possession the books of religious observance and 

instruction of his or her denomination”. 

 

European Prison Rules. 

Rule 37 of the EPR, importantly highlights the principle that “positive measures shall be 

taken to meet the distinctive needs of prisoners who are foreign nationals”. This means 

posing special attention to their family relations and, in general, to contacts with the 

outside world and not only to provide a balanced programme of activities (as per rule  
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25.1), but also, according to rule 29.2, to organise the prison regime as far as possible 

“to allow prisoners to practise their religion and follow their beliefs, to attend services or 

meetings led by approved representatives of such religion or beliefs, to receive visits in 

private from such representatives of their religion or beliefs and to have in their 

possession books or literature relating to their religion or beliefs”. 

 

Recommendation concerning foreign prisoners 

CM/Rec(2012)12. 

The Recommendation concerning foreign prisoners CM/Rec(2012)12 also points out in 

par 7 that prison authorities should take steps to avoid the discrimination of foreign 

inmates and “address specific problems that foreign persons may face” while serving 

their criminal sentence in prison or as an alternative measure to detention. This is also 

reiterated in par 26 that adds that access to activities should not be restricted because 

the detainee may be transferred, extradited or expelled. Also, according to par 9, “the 

prison regime shall accommodate the special welfare needs of foreign prisoners and 

prepare them for release and social reintegration”. 

 

Recommendation on the European Rules for 

juvenile offenders subject to sanctions or measures. 

Recommendation on the European Rules for juvenile offenders subject to sanctions or 

measures poses a great attention to the education and vocational training of juveniles. 

In particular, par 77 points out that “regime activities shall aim at education, personal 

and social development, vocational training, rehabilitation and preparation for release”. 

According to par 79, an individual plan should be drawn up and should be updated 

regularly with the participation of the juvenile. Finally, according to par 87, the regime 

should be “organised so far as is practicable to allow juveniles to practise their religion 

and follow their beliefs, to attend services or meetings led by approved representatives 

of such religion or beliefs, to receive visits in private from such representatives of their 

religion or beliefs and to have in their possession books or literature relating to their 

religion or beliefs”. 

 

Recommendation on the European Rules on 

community sanctions and measures. 

The Recommendation on the European Rules on community sanctions and measures 

also states in par 6 that there should be no discrimination in the imposition and 

implementation of community sanctions and measures “on grounds of race, colour, 

ethnic origin, nationality, gender, age, disability, sexual orientation, language, religion, 

political or other opinion, economic, social or other status or physical or mental  

According to the 

European Prison 

Rules “positive 

measures shall be 

taken to meet the 

distinctive needs 

of prisoners who 

are foreign 

nationals”, which 

means posing 

special attention to 

their family 

relations and 

contacts with the 

outside world, 

provide a balanced 

programme of 

activities, and 

organise the prison 

regime as far as 

possible to allow 

prisoners to 

practise their 

religion and follow 

their beliefs. 

 



 
 
 
 
 
 
 

67 

condition”. The paragraph also adds that “account shall be taken of the diversity and of 

the distinct individual needs of suspects and offenders”. Furthermore, according to par 

7 “community sanctions and measures shall be made available to foreign national 

suspects and offenders and implemented fairly and in accordance with the principles of 

these Rules, with due regard to relevant differences in their circumstances”. 

 

Education and training 

United Nations Standard Minimum Rules for the 

Treatment of Prisoners. 

Rule 41 par 2 of the Nelson Mandela Rules points out that the prison administrations 

should offer education and vocational training to all detainees and that these activities 

“should be delivered in line with the individual treatment needs of prisoners”, hence 

suggesting that accommodations should be made for the specific needs of foreign 

nationals. 

 

European Prison Rules. 

Rule 37 par 1 of the EPR states that “positive measures shall be taken to meet the 

distinctive needs of prisoners who are foreign nationals”and this also can apply to the 

education and training offer. Rule 28 further sets out that educational programs in prisons 

should be as comprehensive as possible to meet the individual needs of prisoners and 

that “priority shall be given to prisoners with literacy and numeracy needs and those who 

lack basic or vocational education”. Rule 106 also adds that “educational programmes 

for sentenced prisoners shall be tailored to the projected length of their stay in prison”. 

 

Recommendation concerning foreign prisoners 

CM/Rec(2012)12. 

To allow better communication between prison staff and detainees and among detainees 

themselves, par 8 and 29 of Recommendation concerning foreign prisoners 

CM/Rec(2012)12 advises member States to give foreign nationals “the possibility to learn 

a language that will enable them to communicate more effectively”. Also, par 29 points 

out that “to ensure that educational and vocational training is as effective as possible for 

foreign prisoners, prison authorities shall take account of their individual needs and 

aspirations, which may include working towards qualifications that are recognised and 

can be continued in the country in which they are likely to reside after release”. 

Furthermore, the prison library should be stoked as far as possible with reading material 
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to meet “the linguistic needs and cultural preferences of the foreign prisoners in that 

prison”. 

 

Recommendation on the European Rules for 

juvenile offenders subject to sanctions or measures. 

Recommendation on the European Rules for juvenile offenders subject to sanctions or 

measures poses a great attention on the education and vocational training of juveniles. 

In particular, par 77 points out that “regime activities shall aim at education, personal 

and social development, vocational training, rehabilitation and preparation for release” 

and, according to par 76, interventions on the juvenile should “meet the individual needs 

of juveniles in accordance with their age, gender, social and cultural background, stage 

of development and type of offence committed”. Regarding foreign nationals in 

particular, par 106.4 points out that language courses should be offered “to juveniles 

who are not proficient in the official language”. 
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arrest warrant proceedings, and on the right to have a third party informed upon 

deprivation of liberty and to communicate with third persons and with consular 

authorities while deprived of liberty, https://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=celex%3A32013L0048  

Recommendation of the Committee of Ministers to member States on the European 

Rules on community sanctions and measures (Adopted by the Committee of 

Ministers on 22 March 2017 at the 1282nd meeting of the Ministers' Deputies), 

https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=0900001680700a5
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MODULE 8 
 

The right to access to justice and other 

rights.           

Part 1: Communications and personal 

relations, and access to health 
 

 

 

Abstract 

Foreign prisoners face a greater risk of isolation due to different reasons: distance from 

their families of origin that in many cases live abroad, lack or scarcity of personal 

relations with and support from the external world, language barriers, to mention some 

of the most relevant causes. For those reasons, communications should be reinforced 

and delivered under a principle of flexibility. Health attention, both physical and mental 

should also be provided in equal terms than the rest of inmates and should deal with 

special needs. Prison staff play a central role in the daily life of inmates and an important 

part of its work is to provide the material and informational conditions necessary for 

prisoners to exercise their rights. In this regard, training programmes for prison staff 

should include international and regional human rights standards to guarantee that 

these rights are fulfilled and to ensure a more respectful human rights environment both 

for inmates and staff.  

 

Introduction. 

First of all, it is important to contextualize the right to communications and the right to 

health of foreign prisoners within the broader framework of the access to justice. 

Beyond access to legal advice and assistance, which is essential and which has been 

already seen in a previous module, justice means being able to exercise other rights, 

also when people are deprived of personal liberty. Thus, justice includes being able to 

communicate with the outside world, to have relations with family and friends, to have 

consular support, to be able to have good physical, psychological or psychiatric medical 

care, to be able to study, work or undertake professional training, and to develop 

sporting and cultural activities. 
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As to foreign nationals, prison administrations need to strengthen their efforts and carry 

out specific plans and measures to address their special needs. This is why numerous 

international instruments provide recommendations aimed at guiding the work of prison 

management to address the difficulties that foreign national prisoners face because of 

the increased risk of isolation, as well as communication problems due to language and 

cultural differences.  

With regard to communications, the module will focus on the importance of this right 

and how it should be further reinforced in the case of foreign prisoners. Specifically, the 

module will address the right to consular assistance and what standards and practices 

exist to strengthen access to family relations for people who may have families 

thousands of miles away. Finally, it will be stressed the need to make prison rules more 

flexible in order to better guarantee the right to communications and to be more in line 

with the globalised and technological world of the 21st century. 

The final part will take a look at the importance of the right to health and the specialised 

care that foreign prisoners need from professionals working in prisons to ensure good 

physical and, above all, mental health. 

Foreign prisoners face a greater risk of isolation due to different reasons: 

 in many cases their families live abroad 

 they have minor personal relations and support of the external world 

 language barriers. 

 

Health attention, both physical and mental, should also be provided in equal terms than 

the rest of inmates and should deal with special needs.  

One very important thing is that these rights are interrelated. As with any prisoner, 

access to contact with the outside world and family relations is a support for reinforcing 

good emotional and mental health. The greater the risk of isolation, the greater efforts 

should be made by prison authorities to avoid it.  

Prison workers have a decisive role to play here as liaison officers or facilitators, this 

means, as guarantors of the implementation of the instruments that ensure access to 

these rights. 

 

The right to communication. 

As the UNODC establishes in its Handbook on Prisoners with special needs, links with 

families and with the outside community can acquire an added significance in reducing 

the harmful and de-socializing effects of imprisonment. 
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The right to communication can be divided into three parts: 

● Contacts with the outside world 

● The right to contact consular representatives 

● The need to reinforce some measures to guarantee family relations. 

 

The 2012 CoE’s Recommendation concerning foreign prisoners sets out 

several standards in regard with the right of contact with the outside world. 

First of all, as a general rule, it states that in order to alleviate the potential isolation of 

foreign prisoners, special attention shall be paid to the maintenance and development 

of their relationships with the outside world, including contacts with family and friends, 

consular representatives, probation and community agencies and volunteers. 

In second place, the REC expresses that unless there is a specific concern in individual 

cases related to safety and security, foreign prisoners shall be allowed to use a language 

of their choice during such contacts (just think of all the limitations that, for example, a 

Mexican inmate in a French prison could face if obliged to have a phone call with his 

wife and children in French). 

A third and very important point is that the rules for making and receiving 

telephone calls and other forms of communication shall be applied 

flexibly to ensure that foreign prisoners who are communicating with 

persons abroad have equivalent access to such forms of communication 

as other prisoners (e.g. by taking into account the time zone difference). 

Bearing in mind the principle of flexibility, the CoE proposes another clue 

recommendation: in order to optimise contact, visits to foreign prisoners 

from family members who live abroad shall be arranged in a flexible 

manner, which may include allowing prisoners to combine their visit 

entitlements.  

Important measures can be taken to facilitate visits by family and friends: 

 Regarding allocation, foreign prisoners with family abroad should not be sent to 

remote prisons that would make it difficult for family and friends living outside the 

country to gain access. 

 These visits are likely to be less frequent than for local prisoners. Prison authorities 

should then permit, for example, whole day visits, or visits spread out over several 

consecutive days.  

 

 

 

Good practice. The Handbook for prison staff edited by the International Centre 

for Prison Studies highlights the experience of Sweden. In this country, the Kumla 

High Security Prison cooperates with the local church so that visitors to foreign 

prisoners who need to stay overnight in Kumla may do so for about €10 per night. 

To make the most of the trip, they also allow more consecutive days of visits. If 

generally, a visitor is allowed to visit two days in a row, visitors from abroad, 

however, may visit for up to ten consecutive days. 

 

Good practice. In Estonia, the 

prison system enables longer 

than the 24-hour visits for 

prisoners whose loved ones are 

living in another country, and 

visiting is expensive and/or 

time-consuming. 

Good practice. The English prison 

of Huntercombe allows day-long 

family visits arranged for foreign 

prisoners so that they can spend a 

full day with family members who 

have travelled long distances to visit. 

They can eat together, and support 

is provided to facilitate children in 

activities with their parents. 
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Then, the REC establishes a series of measures that are aimed at reinforcing this 

guarantee to communications (see parrs 22.4 - 22.9) 

On the other hand, other types of measures must be taken to ensure that cultural, social 

and political isolation does not take place, such as access to radio or television 

broadcasts or other forms of communication in a language they understand (see CoE 

2012  REc Parr. 23). It’s important to highlight here the importance that civil society 

organizations can play in this regard. 

 

Contact with consular representatives. 

Being imprisoned in a foreign country can give rise to a number of problems for the 

detained person that cannot be resolved by the prison administration. That’s why these 

administrations must ensure the respect for the foreign prisoners’ right to receive help 

from their home country, which is represented in the State through its diplomatic 

representatives, as set out in the Vienna Convention on Consular Relations. 

There is not only a right of the prisoner to contact the diplomatic representatives of his 

or her country, but the latter have the right and the duty to take an interest in the number 

of prisoners of its country, in the conditions of imprisonment and in offering them 

assistance. 

Based on the rights of foreign prisoners and international obligations, other different 

international regulations set responsibilities for the administration in respect of Consular 

assistance (see Mandel Rules -R62; or the Principle 16, Par 2 of the 1988 UN’s Body 

of Principles for the Protection of All Persons under Any Form of Detention or 

Imprisonment; or the European Prison Rules -R37). 

Foreign prisoners who are refugees should be helped to communicate with the relevant 

international organisations that deals with refugees. 

 

Family relations: reinforced tools. 

The Covid-19 pandemic has also opened new opportunities to adapt prison rules in 

order to ensure contact with the outside world and, of course, not only for foreign 

prisoners.  

It has been shown how in different countries, even without clear regulation, prisoners 

were able to use mobile phones (in some countries even the phones that prisoners 

already had illegally were authorised) and were able to use smartphones, tablets and 

computers to make video calls with their loved ones and friends. 
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This not only had a clear positive impact for prisoners (many prisoners had not seen 

their loved ones for years with the exception of the occasional photograph sent by 

letter), but also demonstrated that this type of communication can be carried out with 

complete security and control. Experience has shown how these measures have been 

very positive in improving the general climate within the prison. 

And, therefore, these experiences should remain. 

But this is not something that only appeared with the pandemic. Although very few, 

some experiences in this regard were already being implemented in some countries, in 

line with the understanding that prisons must adapt to the times (this is the case of the 

Netherlands, that before the pandemic allowed video conferencing to communicate 

with relatives and friends in home countries; or from some prisons in the USA, that had 

developed a particular email system with capability to send and receive electronic 

messages without having access to the Internet).  

All these are good practices for every prisoner, but especially to foreign ones due to the 

remoteness in which their loved ones might be.  

This general shift towards greater openness should not only be designed for family 

relations but also for communicating with lawyers who can provide legal assistance, 

with human rights organisations, with groups providing religious counselling, and should 

also allow the possibility of using computers with internet access to consult news or 

other content of a sporting, cultural or entertainment nature. 

 

The right to access to health 

As a starting point, it should be borne in mind that prisoners have additional safeguards 

as a result of their status. When a State deprives people of their liberty, it takes on a 

responsibility to look after their physical and mental health both in individual terms but 

also in terms of the general conditions of detention and of the individual and group 

consequences that such conditions may cause. In the case of foreign national 

prisoners, such safeguards should take into account their special particularities. In other 

words, the State has a reinforced position of guarantor over the physical and mental 

health of the persons it deprives of personal liberty. 

It is true that several countries experience great difficulty in providing healthcare of a 

reasonable standard to the population at large, not only in prisons. But, as the 1988 

UN’s Body of Principles for the Protection of All Persons under Any Form of Detention 

or Imprisonment, even in these circumstances prisoners are entitled to the best possible 

healthcare arrangements and this should be provided free of charge. The European 

Committee for the Prevention of Torture (CPT) has stated that even in times of grave 

economic difficulty, nothing can exempt the State from its responsibility to provide for 

the life’s necessities of those whom it has deprived of liberty. 
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The aforementioned CoE’s 2012 REC provides some directions on health and foreign 

inmates in Rule 31. First of all, as a general rule, foreign prisoners shall have access to 

the same health care and treatment programmes that are available for other prisoners. 

In addition: sufficient resources shall be provided to deal with specific health problems 

which may be faced by foreign prisoners. 

The REC then establishes some special staff training needs (what is importance for this 

course) that is:  

 Medical and health care staff working in prisons shall be enabled to deal with 

specific problems and diseases which may be encountered by foreign 

prisoners. 

 To facilitate the health care of foreign prisoners, attention shall be paid to all 

aspects of communication. Such communication may require the use of an 

interpreter who is accessible to the prisoner concerned and who shall respect 

medical confidentiality. 

 Health care shall be provided in a way that is not offensive to cultural 

sensitivities. Also, to be examined by a medical practitioner of the same gender 

shall be granted as far as possible. 

 Lastly, where possible, psychiatric and mental health care shall be provided by 

specialists who have expertise in dealing with persons from different religious, 

cultural and linguistic backgrounds. 

In par 7, the REC highlights the particolar attention that shall be paid to preventing self-

harm and suicide among foreign prisoners. In the last two parr, the CoE recommends 

that: consideration shall be given to the transfer of foreign prisoners who are diagnosed 

with terminal illnesses and who wish to be transferred to a country with which they have 

close social links. And, finally: those steps shall be taken to facilitate the continuation of 

medical treatment of foreign prisoners who are to be transferred, extradited or expelled, 

which may include the provision of medication for use during transportation. 

One of these last recommendations is very important. Special considerations should be 

paid to mental health and its implications as harm reduction in terms of self-harm, 

suicide, or drug abuse. This is something of course that should apply to any inmate, but 

as it has been highlighted, the higher risk of isolation of foreign inmates calls attention 

to giving special efforts to assist this category. It is also important what the 2018 CodE 

Good Foreign Prisoner Practice Manual states regarding women: the Manual expresses 

that attention shall be paid to meeting the psychological and healthcare needs of foreign 

women prisoners, especially those who have children.  

It must be taken into account the importance of language and cultural barriers with 

regard to possible mental health problems. There is a higher responsibility to listen 

foreign national prisoners and not to undervalue their expressions or actions about self-

harm or suicide. So, language and communication become even crucial with foreign 

inmates. 
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Finally, special care should also be taken to reinforce the explanation of existing 

programmes for harm reduction (related to drug use and abuse), on diseases 

transmission prevention, and on suicide prevention, to be sure that these programmes 

and their content is reachable in many languages and understandable and in an easy 

vocabulary for foreign prisoners. 
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MODULE 9 
 

The right to access to justice and other 

rights.            

Part 2: Women & children Work  
 

 

 

Abstract 

The present module deals with the situation of Women in European prisons, the 

situations of discrimination that they suffer, and the special situation of those women 

deprived of liberty who take care of their minor children. Likewise, this Module will try to 

show the regulation related to productive work that prisoners can develop in prison with 

special attention to the situation of foreign prisoners. This module also analyses possible 

impediments to access it. The objective of the module is to provide a panoramic view 

of the situations indicated, as well as the indication of the European normative base that 

has been dedicated to these matters. 

 

Women and children. 

Women in prison: Data and description. 

The Institute for Criminal Policy Research (ICPR) has reported that from 2006 to 2015 

the global female prison population has increased by 50%. 

According to EUROSTAT, between 2008 and 2018, 1 out of 20 adult prisoners in the 

EU-27 was a woman. As illustrated in Figure 1, the proportion has increased slightly in 

recent years. The average percentage of adult women prisoners was 5.0 % from 2008 

to 2013 and 5.2 % from 2014 to 2018. Between 2016 and 2018, the highest shares on 

average were observed in Latvia (8.0 %), Spain, Finland (both 7.5 %), Czechia, 

Hungary (both 7.4 %), and Slovakia 7.2 %). The lowest shares were in Italy (4.2 %), 

Denmark (4.0 %), Poland (3.9 %), France (3.5 %), Bulgaria (3.2 %), and Ireland (3.1 

%). For Belgium and Germany data are missing for all three years. 
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Figure 1: Source: https://ec.europa.eu/eurostat/statistics-

explained/images/f/fc/Adult_prisoners_by_sex%2C_EU- 27%2C_2008-2018.png 

 

 

Figure 2: Source:https://ec.europa.eu/eurostat/statistics-

explained/index.php?title=File:Adult_prisoners,_percentage_women,_EU-

27,_average_2016-2018.png 

 

At the European Union level, the average indicates that for every 95 men in prison there 

are 5 women (France has 3.6%, United Kingdom 4.9%, Italy 4.3%, Belgium 4% and 

Portugal 5.5%). In 80% of European countries the number of female prisoners varies 

between 2 and 7% of the total prison population. States with the highest numbers are 
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Andorra (11.1%), Belarus (10.5%) and Malta (10.4%). Spain ranks seventh in Europe 

and 32nd in the world. Spanish prisons have 4,518 female prisoners (foreign women 

are the 28% of the total female prison population), equal to 7.6% of the prison 

population. It represents the record for female incarceration in Western Europe, where 

the percentage is 4.5% (Asociación Pro Derechos Humanos de Andalucía, 2020). 

 

Practice across Europe: Mothers with children. 

Special Reference to the European normative. 

Many women in prison are mothers and usually the primary or sole carers for their 

children. 

Around 10,000 babies and children in Europe are estimated to be affected by their 

mother’s imprisonment. In most European countries, babies and young children can 

stay in prison with their mothers: 3 years is the most common age limit. Facilities vary 

widely between countries. 

The Council of Europe on Doc. 8762, 9 June 2000, Mothers and babies in prison,  

pointed out that: “15. In 1989 the European Parliament passed a resolution (document 

A-2-51/89) on women and children in prison. This recognised that women in prison 

form a special category who need specific legal protection and urged member states 

as a matter of urgency to investigate and implement a policy of alternatives to custodial 

sentencing. 16. Research carried out from the Home Office by D. Caddle has shown 

that many imprisoned women have young children and that in most cases the mothers 

are the primary carers, and often the sole carer and there is nothing to suggest that it 

is different in other European countries. Most European prison systems allow babies 

born to imprisoned mothers to stay with their mothers, but for older children it means 

separation (Caddle 1998).” 

There is no type of regulation at the European level, so it is different in each State. For 

example, the mother may not only be the only one who has this right. This is the case 

in Sweden, Denmark, Finland and Portugal, where parents can also request that their 

children be put in prison. 

The United Nations Convention on the Rights of the Child (General Assembly Resolution 

44/25 of 20 November 1989, entry into force 2 September 1990),at article 2, says that 

the State is obliged to protect children: “1. States Parties shall respect and ensure the 

rights set forth in the present Convention to each child within their jurisdiction without 

discrimination of any kind, irrespective of the child's or his or her parent's or legal 

guardian's race, colour, sex, language, religion, political or other opinion, national, 

ethnic or social origin, property, disability, birth or other status. 2. States Parties shall 

take all appropriate measures to ensure that the child is protected against all forms of 

discrimination or punishment on the basis of the status, activities, expressed opinions, 

or beliefs of the child's parents, legal guardians, or family members”.  
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In the same way, it establishes on article 3 that:” 1. In all actions concerning children, 

whether undertaken by public or private social welfare institutions, courts of law, 

administrative authorities or legislative bodies, the best interests of the child shall be a 

primary consideration. 2. States Parties undertake to ensure the child such protection 

and care as is necessary for his or her well-being, taking into account the rights and 

duties of his or her parents, legal guardians.  

3. States Parties shall ensure that the institutions, services and facilities responsible for 

the care or protection of children shall conform with the standards established by 

competent authorities, particularly in the areas of safety, health, in the number and 

suitability of their staff, as well as competent supervision”.  

And finally, article 9 of the Convention claims that: “1. States Parties shall ensure that a 

child shall not be separated from his or her parents against their will, except when 

competent authorities subject to judicial review determine, in accordance with 

applicable law and procedures, that such separation is necessary for the best interests 

of the child. (…). 4. Where such separation results from any action initiated by a State 

Party, such as the detention, imprisonment, exile, deportation or death (including death 

arising from any cause while the person is in the custody of the State) of one or both 

parents or of the child, that State Party shall, upon request, provide the parents, the 

child or, if appropriate, another member of the family with the essential information 

concerning the whereabouts of the absent member(s) of the family unless the provision 

of the information would be detrimental to the well-being of the child. States Parties shall 

further ensure that the submission of such a request shall of itself entail no adverse 

consequences for the person(s) concerned.” 

Resolution 63/241 of 24 December 2008, calls upon all States to give attention to the 

impact of parental detention and imprisonment on children and, in particular, to identify 

and promote good practices in relation to the needs and physical, emotional, social and 

psychological development of babies and children affected by parental detention and 

imprisonment: “47. Also calls upon all States to give attention to the impact of parental 

detention and imprisonment on children and, in particular: (a) To give priority 

consideration to non-custodial measures when sentencing or deciding on pretrial 

measures for a child’s sole or primary caretaker, subject to the need to protect the 

public and the child, and bearing in mind the gravity of the offence; (b) To identify and 

promote good practices in relation to the needs and physical, emotional, social and 

psychological development of babies and children affected by parental detention and 

imprisonment”. 

The Bangkok Rules (United Nations Rules for the Treatment of Women Prisoners and 

Non- custodial Measures for Women Offenders, adopted by the General Assembly on 

21 December 2010), established in Rule 2 that: “1. Adequate attention shall be paid to 

the admission procedures for women and children, due to their particular vulnerability 

at this time.(….) 2. Prior to or on admission, women with caretaking responsibilities for 

children shall be permitted to make arrangements for those children, including the 

possibility of a reasonable suspension of detention, taking into account the best 

interests of the children.”  
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Rule 3 highlights the need to: “1. The number and personal details of the children of a 

woman being admitted to prison shall be recorded at the time of admission (…) 2. All 

information relating to the children’s identity shall be kept confidential, and the use of 

such information shall always comply with the requirement to take into account the best 

interests of the children”.  

Rule 9 says that: “If the woman prisoner is accompanied by a child, that child shall also 

undergo health screening, preferably by a child health specialist, to determine any 

treatment and medical needs. Suitable health care, at least equivalent to that in the 

community, shall be provided.”  

About Discipline and punishment, it stands out Rule 22: “Punishment by close 

confinement or disciplinary segregation shall not be applied to pregnant women, women 

with infants and breastfeeding mothers in prison.”, and Rule 23: “Disciplinary sanctions 

for women prisoners shall not include a prohibition of family contact, especially with 

children.”  

About the training of the penitentiary staff in this matter it stands out the Rule 33: “1. All 

staff assigned to work with women prisoners shall receive training relating to the gender-

specific needs and human rights of women prisoners. 2. Basic training shall be provided 

for prison staff working in women’s prisons on the main issues relating to women’s 

health, in addition to first aid and basic medicine. 3. Where children are allowed to stay 

with their mothers in prison, awareness-raising on child development and basic training 

on the health care of children shall also be provided to prison staff, in order for them to 

respond appropriately in times of need and emergencies.”  

About the Prison Regime, it stands out as Rule 42: “2. The regime of the prison shall be 

flexible enough to respond to the needs of pregnant women, nursing mothers and 

women with children. Childcare facilities or arrangements shall be provided in prisons 

in order to enable women prisoners to participate in prison activities. 3. Particular efforts 

shall be made to provide appropriate programmes for pregnant women, nursing 

mothers and women with children in prison.”  

Section 3 is specially dedicated to Pregnant women, breastfeeding mothers and 

mothers with children in Prison (Rules 48 to 52), and it stands out Rule 48: “1. Pregnant 

or breastfeeding women prisoners shall receive advice on their health and diet under a 

programme to be drawn up and monitored by a qualified health practitioner.(…) 2. 

Women prisoners shall not be discouraged from breastfeeding their children, unless 

there are specific health reasons to do so.(…)”. Rule 49: “Decisions to allow children to 

stay with their mothers in prison shall be based on the best interests of the children. 

Children in prison with their mothers shall never be treated as prisoners.”; Rule 50: 

“Women prisoners whose children are in prison with them shall be provided with the 

maximum possible opportunities to spend time with their children.”.  

Rule 51: “1. Children living with their mothers in prison shall be provided with ongoing 

health-care services and their development shall be monitored by specialists (…) 2. The 

environment provided for such children’s upbringing shall be as close as possible to that 

of a child outside prison.”, and Rule 52: 
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”1. Decisions as to when a child is to be separated from its mother shall be based on 

individual assessments and the best interests of the child within the scope of relevant 

national laws. 2. The removal of the child from prison shall be undertaken with 

sensitivity, only when alternative care arrangements for the child have been identified 

and, in the case of foreign-national prisoners, in consultation with consular officials. 3. 

After children are separated from their mothers and placed with family or relatives or in 

other alternative care, women prisoners shall be given the maximum possible 

opportunity and facilities to meet with their children, when it is in the best interests of 

the children and when public safety is not compromised”.  

Finally, it’s interesting to highlight Rule 53, about Foreign nationals: “1. Where relevant 

bilateral or multilateral agreements are in place, the transfer of non-resident foreign 

national women prisoners to their home country, especially if they have children in their 

home country, shall be considered as early as possible during their imprisonment, 

following the application or informed consent of the woman concerned. 2. Where a child 

living with a non-resident foreign-national woman prisoner is to be removed from prison, 

consideration should be given to relocation of the child to its home country, taking into 

account the best interests of the child and in consultation with the mother.”  

Rule 64 highlights the preference for the imposition of non-custodial measures: “Non-

custodial sentences for pregnant women and women with dependent children shall be 

preferred where possible and appropriate, with custodial sentences being considered 

when the offence is serious or violent or the woman represents a continuing danger, 

and after taking into account the best interests of the child or children, while ensuring 

that appropriate provision has been made for the care of such children.” 

Finally, it’s important to point out the Recommendation CM/Rec (2018)5 of the 

Committee of Ministers to member States concerning children with imprisoned parents, 

which was adopted by the Committee of Ministers on 4 April 2018 at the 1312th 

meeting of the Ministers' Deputies, in tune with what is established in Rules 28 and 29 

of the 2015 Nelson Mandela Rules. This Recommendation starts pointing that: “(…) all 

children, without discrimination and regardless of the legal status of their parents, are 

guaranteed the enjoyment of all rights covered by the United Nations Convention on 

the Rights of the Child (…), - children, family, the child-parent relationship and the 

imprisoned parent’s role in this relationship need support before, during and after 

detention (…).  

On Section II dedicated to Basic principles, it establishes on Principle 2: “2. Where a 

custodial sentence is being contemplated, the rights and best interests of any affected 

children should be taken into consideration and alternatives to detention be used as far 

as possible and appropriate, especially in the case of a parent who is a primary 

caregiver.” Principle 7: “7. Appropriate training on child-related policies, practices and 

procedures, shall be provided for all staff in contact with children and their imprisoned 

parents.”  
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On Principle 35 to 37 are established the conditions of the Infants in Prison. So, Principle 

35 says that “ (…) The birth certificate shall not mention that the child was born in 

prison.”; Principle 36 establishes that: “Infants may stay in prison with a parent only 

when it is in the best interests of the infant concerned and in accordance with national 

law. Relevant decisions to allow infants to stay with their parent in prison shall be made 

on a case-by-case basis (…)”, and Principle 37 highlights that: “Arrangements and 

facilities for the care of infants who are in prison with a parent, including living and 

sleeping accommodation, shall be child-friendly and shall: - ensure that the best 

interests and safety of infants are a primary consideration (…); ensure that infants are 

able to freely access open-air areas in the prison, and can access the outside world 

with appropriate accompaniment and attend nursery schools; (…) - support imprisoned 

parents living with their infants and facilitate the development of their parental 

competency, ensuring that they are provided with opportunities to look after their 

children, cook meals for them, get them ready for nursery school and spend time playing 

with them, both inside the prison and in open-air areas (…)”. Finally, it’s important to 

stand out the Principle 42:”In order to enhance child-parent relationships, prison 

authorities shall utilise options such as home leave, open prisons, halfway houses, 

electronic monitoring and community-based programmes and services to the maximum 

possible extent, to ease transition from prison to liberty, to reduce stigma, to reestablish 

contact with families at the earliest possible stage and to minimise the impact of a 

parent’s imprisonment on children.”. About the Penitentiary Staff in this area the 

Principles 46 to 48 establish that: “Staff who come into contact with children and their 

imprisoned parents shall respect their rights and dignity. Prison administrations should 

select, appoint and resource designated “children’s and/or family officers” whose role 

should include support for children and their imprisoned parents (…)”. 

Section V is related to prison staff working with, and for, children. Principle 46: “Staff 

who come into contact with children and their imprisoned parents shall receive training 

in areas including how to respect children’s needs and rights, the impact of 

imprisonment and the prison setting on children and the parental role, how to support 

imprisoned parents and their children and better understand the specific problems they 

face, how to make visits child-friendly and to search children in a child-friendly manner.” 

Principle 48, “(…) staff training programmes shall be evidence-based, reflect current 

national law and practices and international and regional human rights law and 

standards relating to children, and shall be revised regularly.” 

It is very important to keep in mind some of the judgments of the European Court of 

Human Rights in this matter. So, the Court has recognised in its case-law that it is a 

particularly problematic issue whether it should be possible for babies and young 

children to remain in prison with their mothers. In this connection, the Court has noted 

the CPT’s recognition that on the one hand, prisons clearly do not provide an 

appropriate environment for babies and young children while, on the other, the forcible 

separation of mothers and infants is highly undesirable. 
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The Court has also stressed that the UN Rules for the Treatment of Women Prisoners 

state that decisions to allow children to stay with their mothers in prison shall be based 

on the best interests of the children (Korneykova and Korneykov v. Ukraine, 2016, § 

129), a principle which is enshrined in the Court’s child care case-law (X v. Latvia [GC], 

2013, § 95). The Court has also taken note of the World Health Organisation 

recommendations, according to which a healthy new-born must remain with its mother, 

which imposes on the authorities an obligation to create adequate conditions for those 

requirements to be implemented in practice, including in detention facilities. 

Accordingly, in a situation in which the mother is detained and where the new-born child 

remains with her under the full control of the authorities, an obligation arises for the 

authorities to adequately secure the child’s health and well-being (Korneykova and 

Korneykov v. Ukraine, 2016, § 131). As regards the material conditions of detention, in 

particular, the Court noted that the cumulative effect of malnutrition of the mother, 

inadequate sanitary and hygiene arrangements for her and her new-born son, as well 

as insufficient outdoor walks, were of such an intensity as to induce in the mother 

physical suffering and mental anguish amounting to inhuman and degrading treatment 

of the mother and of the child (Ibid., §§ 140- 148). 

 

Work 

The Recommendation CM/Rec(2012)12 of the Committee of Ministers to member 

States concerning foreign prisoners on their Chapter V about Conditions of 

imprisonment, the section dedicated to Work establishes: “27.1. Foreign prisoners shall 

have access, where appropriate, to suitable work and vocational training, including 

programmes outside prison. 

27.2. Where necessary, specific measures shall be taken to ensure that foreign 

prisoners have access to income producing work. 27.3. Foreign prisoners may transfer 

at least a part of their earnings to family members who are resident abroad. 27.4. 

Foreign prisoners who work and contribute to the social security system of the State in 

which they are imprisoned shall be allowed, where possible, to transfer the benefits of 

such contributions to their State of nationality or another State.” 

United Nations Standard Minimum Rules for the Treatment of Prisoners (2015), Nelson 

Mandela Rules. The first thing that should be highlighted is Rule 2: “1. The present rules 

shall be applied impartially. There shall be no discrimination on the grounds of race, 

colour, sex, language, religion, political or other opinion, national or social origin, 

property, birth or any other status. The religious beliefs and moral precepts of prisoners 

shall be respected. 2. In order to the principle of non-discrimination to be put into 

practice, prison administrations shall take account of the individual needs of prisoners, 

in particular the most vulnerable categories in prison settings. Measures to protect and 

promote the rights of prisoners with special needs are required and shall not be 

regarded as discriminatory.”  
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Likewise, it establishes the obligation of the prison administration to offer work to 

inmates in Rule 4: “2. To this end, prison administrations and other competent 

authorities should offer education, vocational training and work (…)”.  

About conditions of work the Rule 14 establishes that: “In all places where prisoners 

are required to live or work: (a) The windows shall be large enough to enable the 

prisoners to read or work by natural light and shall be so constructed that they can 

allow the entrance of fresh air whether or not there is artificial ventilation; (b) Artificial 

light shall be provided sufficient for the prisoners to read or work without injury to 

eyesight.” 

Important to highlight the Rule 40 because it determines that:” 1. No prisoner shall be 

employed, in the service of the prison, in any disciplinary capacity. 2. This rule shall 

not, however, impede the proper functioning of systems based on self-government, 

under which specified social, educational or sports activities or responsibilities are 

entrusted, under supervision, to prisoners who are formed into groups for the 

purposes of treatment.” On section II. Untitled: Rules applicable to special categories. 

Prisoners under sentence (Rules 96- 103), it’s regulated by the main rules in this 

matter.  

Rule 96 establishes that: “1. Sentenced prisoners shall have the opportunity to work 

and/or to actively participate in their rehabilitation (…) 2. Sufficient work of a useful 

nature shall be provided to keep prisoners actively employed for a normal working 

day.”  

The characteristics that such work must have are established in Rule 97: “1. Prison 

labour must not be of an afflictive nature. 2. Prisoners shall not be held in slavery or 

servitude. 3. No prisoner shall be required to work for the personal or private benefit 

of any prison staff”. Rule 99 states that “1. The organization and methods of work in 

prisons shall resemble as closely as possible those of similar work outside of prisons, 

so as to prepare prisoners for the conditions of normal occupational life”, and on Rule 

103.1: “1. There shall be a system of equitable remuneration of the work of prisoners.” 

Rule 98 recognizes inmates the possibility of choice: “3. Within the limits compatible 

with proper vocational selection and with the requirements of institutional 

administration and discipline, prisoners shall be able to choose the type of work they 

wish to perform.”  

About security measures the Rule 101 establishes that: “1. The precautions laid down 

to protect the safety and health of free workers shall be equally observed in prisons.2. 

Provision shall be made to indemnify prisoners against industrial injury, including 

occupational disease, on terms not less favourable than those extended by law to free 

workers.” Finally, the Rule 102 stands out that : “1. The maximum daily and weekly 

working hours of the prisoners shall be fixed by law or by administrative regulation, 

taking into account local rules or custom in regard to the employment of free workers. 

2. The hours so fixed shall leave one rest day a week and sufficient time for education 

and other activities required as part of the treatment and rehabilitation of prisoners.” 
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In this matter it highlights the European Parliament Resolution of 5 October 2017 on 

prison systems and conditions. This Resolution reveals at its point 62: “Emphasises the 

importance of providing access to educational and professional qualifications for 

prisoners; encourages the Member States to offer meaningful activities such as 

educational training or work opportunities in accordance with international standards to 

all prisoners, with a view to re-socialising inmates and providing tools for a crime-free 

life after their time in prison (…).” In the same sense, on point 63: “Encourages the 

Member States to develop tools to support prisoners’ return to working life with the aim 

of identifying job opportunities in relation to local needs, to organise and supervise 

training and work in as tailored a way as possible, and to be in constant dialogue with 

employers’ representatives (…)”. It’s important to stand out the point 65 because it 

states that: “ Emphasises that no work performed by a prisoner should be considered 

as a form of punishment and that potential abuse must be combated; stresses that work 

opportunities offered to prisoners should be relevant to contemporary working 

standards and techniques and should be organised so as to function within modern 

management systems and production processes; calls on the Member States to ensure 

that work in prison is better paid than is currently the case; calls on the Commission to 

carry out a comparative study of prisoners’ wages in Member States, aiming to identify 

fair and sustainable remuneration levels allowing every prisoner to work”.  

It is very important to keep in mind the judgments of the European Court of Human 

Rights in this matter. In this sense, the Court has noted in its case-law that prison work 

differs from the work performed by ordinary employees in many aspects. It serves the 

primary aim of rehabilitation and resocialization. Working hours, remuneration and the 

use of part of that remuneration as a maintenance contribution reflect the particular 

prison context (Stummer v. Austria [GC], 2011, § 93). Moreover, as authorities are 

responsible for the well-being of prisoners, necessary safety precautions need to be 

taken when prison work is performed (Gorgiev v. the former Yugoslav Republic of 

Macedonia, 2012, § 68). 
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MODULE 10 
 

Conflict Theory and Alternative 

Conflict Resolution. Restorative 

justice. 
 

 

 

 

Abstract 

Knowledge in the field of restorative justice is intended to guarantee that the execution 

of the sentence takes place in such a way as to ensure the rehabilitation of the prisoners, 

safeguarding their fundamental rights. Module 10 deals with the analysis of the 

alternative method of resolution of conflicts. The objective of the module is to provide 

an exhaustive overview and knowledge in the field of the restorative justice, as an 

alternative method to solve disagreements both between inmates and their victims and 

among detainees and prison staff within penitentiaries. Furthermore, the module 

analyzes the various programs to implement such conciliatory procedures, inside 

prisons as well. All these elements are particularly important to best assure the 

rehabilitation process of detainees, in the view of their reintegration into society. 

 

Introduction. 

The Alternative Dispute Resolution, better known as ADR, implements mediation and 

negotiation processes among the interested groups with the help of a mediator, who is 

typically neutral and who functions as a facilitator. However, some controversies seem 

to be more arduous to handle. This is the case of criminal law. As a consequence, justice 

enumerates some remedies in response to crime and, above all, imprisonment seems 

to constitute the primary tool. The issues around restorative justice embrace a specific 

understanding of crime, which is mostly related to the violation of the relationship 

between persons who are involved in and, specifically, of the victims’ individual rights. 

In fact, par. 9 of the European Union Directive 2012/29/UE states that “Crime is a wrong 

against society as well as a violation of the individual rights of victims”.  Assuming this 
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idea, restorative justice can constitute an alternative method to respond to crime, in 

place of incarceration, since the beginning of the criminal proceeding. However, the 

consideration of the subjective dimension of the relationship between victims and 

offenders cannot represent a sort of “amnesty” of offenders’ past: instead, it serves as 

a starting point for a process of critical review by the offender. By the way, prison still 

constitutes the central remedy to fight against crimes. So, particular attention can be 

given to the use of restorative justice within prisons, which can be employed for different 

purposes. 

 

Some useful concepts and data. 

Nowadays, the recourse to imprisonment is still increasing all over the world.  The latest 

World Prison Population List, drafted in 2018, estimates that more than 10.74 million 

people are held in penal institutions throughout the world, either as pre-trial detainees 

or remand prisoners or having been convicted and sentenced. Furthermore, the highest 

number of detainees can be documented in the United States. The US also has the 

highest prison population rate – that is, the number of prisoners per 100,000 of the 

national population. Next, the Nations with a significant number of detainees are China, 

Brazil and the Russia Federation. Regarding the European space, the prison population 

has risen by 3% mostly in the Western Europe (+7%) and Southern Europe (+27%), so 

it can be seen a general growth trend. There was an overall decrease of the prison 

population, due to the Covid-19 pandemic crisis. The contagion has spread rapidly 

within prisons both among prison staff and among inmates. Because of this, a lot of 

prisons’ administrators and magistrates decided to pre-emptively release the most 

vulnerable detainees who had committed less serious crimes. If the degrowth of the 

population detained for reasons related to the pandemic could represent a reversal from 

the significant use of imprisonment, this trend immediately stopped, and it even 

reversed after the lockdowns. With regard to the deterrence function, it has been clearly 

shown that prisons trigger a mechanism where they contribute to the creation of an 

anti-social network, instead of a legal one. Undoubtedly, “the community is rightly 

justified in demanding a system which reduces future criminal activity” but there is little 

evidence of relationships between the high rate of imprisonment and low rates of crime: 

on the contrary, the criminogenic force of prison often prevails. Some studies dating 

back to 2001 proved that restorative justice contributed to the reduction of the offending 

behaviors. Concerning the costs, as the Council of Europe reports, in 2018, there was 

an average daily cost per detainee estimated to be of 140.2 €. To make the assumption 

clearer, just think that in 2018 the Italian total budget spent on prison administration 

was almost three billion euros (2.879.135.274,00€) , which is a very huge amount of 

economic resources! The situation in the other European countries seems to be nearly 

the same, too.  Accordingly, to find alternative solutions to imprisonment which are also 

effective in combating the spread of crime, importance has gradually begun to be 

attached to restorative justice.  
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Restorative justice: distinctive features 

and evolution. Main restorative justice 

practices. 

To find more effective and alternative solutions than prison restrictions, a first step in 

this direction was taken at the 10th United Nations’ Congress in Vienna in 2000. In fact, 

the unanimous adoption by the General Assembly of the Declaration of Crime and 

Justice encouraged States to implement forms of restorative justice. In Belgium, the 

experiment in restorative justice had caught on since the end of 1990s and this kind of 

programmes officially still orient the criminal justice agenda. Following the horrifying 

events of killing and sexually assaulting minors, better known as the Dutroix case of 

1996, an action research project was launched in 1998 and aimed at the introduction 

of restorative justice in as many as six Belgian prisons. Today, Belgian criminal system 

is still based on restorative justice which determines the justice agenda and is a part of 

the larger penal reforms. A similar experience was held in the English legal system in 

2000. Regarding the Italian legal system, starting from the 10th United Nations’ 

Congress in Vienna some steps have been taken towards the implementation of 

restorative justice programs.  

Using a definition of the Organisation of the United Nations, included in the Basic 

principles on the use of restorative justice programmes in criminal matters of 2002, a 

restorative process can be defined as «… any process in which the victim and the 

offender, and, where appropriate, any other individuals or community members affected 

by a crime, participate together actively in the resolution of matters arising from the 

crime, generally with the help of a facilitator. Restorative processes may include 

mediation, conciliation, conferencing and sentencing circles». Seemly, also the 

European Union took into account this topic by adopting the Directive 29/2012/EU, 

which provides a very similar definition of restorative justice at art.1 let. d), describing it 

as «any process whereby the victim and the offender are enabled, if they freely consent, 

to participate actively in the resolution of matters arising from the criminal offence 

through the help of an impartial third party». Furthermore, the Recommendation 

CM/Rec(2010)1 of the Committee of Ministers to member States on the Council of 

Europe Probation Rules of January 2010 defines the restorative justice  as a set of 

different approaches and programmes, that have a supporting principles, so that they 

can be applied to repair the harm suffered by the victims of crimes, bringing the 

offenders to the awareness and responsibility of their bad actions; at the same time, 

victims should have the opportunity to express their needs and to participate in 

determining the best way for the offender to make reparation, also with the contribution 

of the community.  Additionally, the Committee of Ministers within the Council of Europe 

adopted the Recommendation CM/Rec(2018)8 concerning restorative justice in 

criminal matters. It recognizes the necessity of putting the victims and the other 

stakeholders in the centre of the criminal justice system. Besides this, CoE is informed 

about the effectiveness of restorative justice based on various parameters such as 

victim recovery, offender desistance and participant satisfaction and it is also conscious 

of the bad results of over‑criminalisation policies, which are rarely satisfying at all. 
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Obviously, the implementation of restorative justice requires a sustainability strategy 

due to obtaining financial and human resources. In this light, it is important to invest in 

the training of professional figures to be used for the execution of these procedures and, 

in particular, also in the training of prison staff, when conciliatory measures are 

implemented within prisons. 

The immediate consequence of this way of proceeding is that the victims are taken into 

account and put at the center of the criminal affair. In fact, today's criminal justice 

systems are often rheo-centric, i.e., they are mostly focused on suppressing criminal 

action rather than taking charge of the victims’ needs. Broadly speaking, there are two 

main ways of understanding restorative justice that are the purist model and the 

maximalist one.  

According to the purist scheme, restorative justice is something which stands outside 

criminal justice and penal areas, different and far from the typical way of solving 

conflicts. This approach favours exclusively the restorative practices, competing with 

the judicial system.  

On the other side, the maximalist model is inclined to realize restorative justice 

procedures in as many cases as possible. However, if these procedures are not 

possible to accomplish, alternative ways of solving can be carried out, including 

coercive and incapacitation measures as a last resort. The maximalist model seeks to 

maximize the alternative procedures in complementarity with other different purposes, 

such as incapacitation, not competing but integrating with the criminal system. 

A lot of restorative justice procedures can be identified and it depends mainly on the 

different country that comes through. However, these procedures can be predominantly 

divided into three main categories that are victim-offender mediation (VOM), the Family 

Group Conference (FGC) and the sentencing circles. The victim-offender mediation 

(VOM) is the most used model and it is a face-to-face dialogue between the offender 

and his victim, with the assistance of a facilitator who helps the parties in displaying their 

needs and reaching an agreement. What is more, the Family Group Conference (FGC) 

is a method that is very similar to the first one, because it comprises a mediation 

procedure as well, with a wider range of people, such as victims’ family members, 

The main features of restorative justice can be summarized as follows: 

1) The active participation of both victims and offenders, who will expose their needs 

and concerns in a conversational manner (dialogue); 

2) The recognition of the other part as a victim and the reparation of the harm done, 

considered in a global dimension; 

3) The offenders’ awareness of their responsibilities related to the harm done; 

4) The involvement of the community in the restorative justice programme; 

5) The voluntariness in the access to restorative justice; 

6) The confidentiality of the procedure, avoiding external circulation of contents and 

news; 

7) The voluntariness of the final agreement, under the supervision of a facilitator. 
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representatives of justice agencies and social services. The last ones, namely the 

sentencing circles, repeat the scenarios of indigenous people and consist of a circle in 

which the parties are involved in, including the social community. 

 

The restorative prison. 

It is possible to broaden the discourse on restorative justice by dealing with its 

application within the prison context. Apparently, the restorative way of dealing with 

crimes seems to be on the opposite side of the adversarial justice, that stands out for a 

mostly punitive approach. On the other hand, restorative justice is mainly based on the 

power of dialogue.  

Nevertheless, prison should be intended as an instrument which aims, above all, at the 

rehabilitation of prisoners due to their reintegration in society. This purpose passes 

through the awareness process of detainees’ wrongful conducts and the objective can 

be also reached by a face-to-face dialogue with the victims. Furthermore, the 

community's needs for protection and safety from the danger of commission of crimes 

should necessarily be combined with the need to prevent prison from manifesting itself 

as an immovable entity in which inmates are out of society. So, the gradual 

reacceptance into society of the offender can prevent the creation of a group of 

outsiders: this is why the participation of the community is something very important in 

the rehabilitation process. Additionally, restorative justice contributes to fight 

depersonalisation in prison, because it focuses on the inmate's interpersonal 

relationship with the victim. It helps to learn more about the personal life events of the 

prisoner too and allows prison staff to arrange an individualized treatment program. 

One of the attempts of introducing restorative practices in penitentiaries has been 

actualized by a non-governmental organization, called “Prison Fellowships”, which 

realized a globally developed project, run in 27 Countries all over the world. Prison 

Fellowships is a Christian association that encompasses Ministries and a paid 

professional staff who guides a large group of volunteers. The underpinning philosophy 

of the project, namely the “Sycamore Tree Project”, is the idea of redemption, but it is 

not priceless because it can be earned only by taking a real acceptance and 

responsibility for the harm done. The programme consists of 6 or 8 sessions of meeting 

lasting 2 or 3 hours. During the meetings, detainees meet unrelated victims (so, not 

direct victims of prisoners who participate) in a protected context with the help of an 

experienced mediator and they can tackle respective problems and needs and perform 

different activities, i.e. group discussions, role-plays, victim-offender dialogues, 

readings, a workbook which inmates complete and also by symbolic restitutions. These 

procedures have benefits for both sides: by the side of offenders, they lend their 

commitment to restoring the victims and being better people in the future; by the side 

of the victims, they receive therapeutic effects from exposing their personal story. These 

programmes and practices often run in parallel with conventional criminal justice 

processes. The Sycamore project was also brought about by the Italian penitentiaries. 
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Finally, this corrective approach can be also implemented to solve disputes inside 

prisons. The difference lies in the circumstance that there is not a moral repair for the 

offence, as it is in the restorative justice processes with victims, but it is only a way to 

handle conflicts within penitentiaries, so it could be employed in place of the ordinary 

prisons’ disciplinary system.  

 

Some weak points. 

Beyond the certain benefits that restorative justice entails, there are some weak points 

that have to be highlighted in order to assure a realist reading of the topic. One of the 

issues is the possible repercussions on the system of constitutional guarantees, 

resulting from the adoption of restorative justice. The risks deriving from an unregulated 

use of the restorative justice, both inside and outside prisons, are the possible 

privatisation of justice, the tension between authority and freedom, a critical victim 

break-in of the in the system but also to the risk that restorative justice becomes an 

instrument of power.  These remarks are far from being a simple theoretical discussion.  

Actually, in a case decided by the Court of Justice of the European Union (CJEU) (15 

Sep 2011, C-483/09 e C-1/10 reunited), the judges were called upon to decide whether 

the ancillary sanction for the removal of offenders from victims of family abuses was 

compatible with the Council Framework Decision of 15 March 2001, 2001/220/JHA, 

relating to the position of the victims in criminal proceedings. In the light of the verdict 

examined, two main considerations about the restorative justice can be made: the first 

is that the capacity of iuris dicere cannot be totally handed over to the victims; the 

second is that certain types of crimes may be unsuitable for mediation, especially in 

cases where community’s interests emerge.  

Another significant risk is the assessment of the honesty of the offenders. In fact, the 

threat could be that the apparently sincere intentions hide the lawbreakers’ or prisoners’ 

will to obtain procedural advantages or favourable treatment during the execution of the 

sentence, related to their active participation in the restorative procedures. As a result, 

the genuine intention to rehabilitate and to be a better person in the future seem to be 

barely verifiable.  
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